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MINOR WORKS CONTRACT







	
GUIDANCE NOTES FOR USE

This form of contract is primarily suited to construct only arrangements but may be adapted for use to simple design and construct arrangements if appropriate special conditions are selected.  The provisions are simpler than an AS 2124 or similar.
Whilst value is not necessary indicative of project complexity, it is intended that these conditions be used for projects between $50,000 and $250,000.  This figure is only a guide.  The nature of the Work may indicate that this document is appropriate notwithstanding a contract sum in excess of $250,000 (or below $50,000).  This will need to be considered on a case-by-case basis.  For projects outside of the above guide range, or if the project is complex, high risk or unique, you should consider whether there is a more appropriate document.
The key issues to consider when using this document are:
(a) this is a Principal administered contract (i.e. no Superintendent), however, a consultant can be appointed as principal’s representative by giving notice to the relevant contractor under clause 15; 
(b) this contract is for construct only projects and will require incorporation of Special Conditions for design and construct requirements (see Special Conditions Schedule and Attachment B); 
(c) this contract contemplates the construction of works and will require incorporation of Special Conditions for demolition works (see Special Conditions Schedule and Attachment C); and
(d) this contract contemplates COVID-19 provisions (see Special Conditions Schedule and Attachment D). 
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	[bookmark: _Toc118235520]General Conditions


[bookmark: _Toc518566794][bookmark: _Toc118235521]Definitions and Interpretation
[bookmark: _Ref505176387]In the Contract, except where the context otherwise requires:
[bookmark: _Hlk518568929]Amount of Security has the meaning referred to in clause 4(a)(i);
As-Constructed Drawings means the completed as-built drawings and any records referred to in relevant specifications, and as further described in the Schedule;
Claim for Extension of Time has the meaning given to it in clause 20(b);
Commencement Date means the date identified in Item [1];
Construction Programme is a statement in writing showing the dates by which, or the times within which, the various stages or parts of the Works are to be executed or completed, including the following:
each activity in the critical path (highlighted in colour) described with a time duration clearly shown in working days;
each activity indicating, where applicable, the amount of construction float in days allocated to each item;
indication of earliest and latest starting and finishing dates for each activity, milestone events, logic dependencies, float times, resource levels and critical path activities;
showing all major critical off-site activities of supply, prefabrication, testing, samples, prototypes, shop drawings and required approvals;
activities of all the Contractor’s consultants, subcontractors, suppliers and the like;
details having significant bearing on construction program achievement, including human resource requirements at each stage, intended productivity rates, proposed construction methods, plant and equipment required;
Contract means the contract between the Principal and the Contractor for the completion of the Works formed by the Contract Documents;
Contract Documents means the documents identified as a Contract Document in Item [2] as forming part of the Contract;
Contract Sum means the amount specified in the Formal Instrument;
Contractor means the entity referred to in the Formal Instrument;
Contractor’s Personnel means the Contractor and its Workers including subcontractors and the directors, officers, employees, representatives, volunteers and agents of each of them.
Contractor’s Representative means the person appointed by the Contractor under clause 16;
Date for Practical Completion means the date specified in Item [3] as extended in accordance with this Contract;
Date of Contract means the date of execution of this Contract by both parties;
Date of Practical Completion means the date certified by the Principal in a Practical Completion Certificate as the date upon which Practical Completion was achieved;
Defects Liability Period means the period from the Date of Practical Completion as described in Item [4];
Delay Event means:
(i) any of the following events occurring on or before the Date for Practical Completion:
A. Inclement Weather;
B. industrial action (except where that industrial action  is limited to the Site or specifically directed at the Contractor or any of its subcontractors);
(ii) [bookmark: _Ref482172880]any of the following events:
A. [bookmark: _Ref482172888]delays caused by the Principal, the Principal’s Representative or the Principal’s employees, consultants, contractors (other than the Contractor) or agents;
B. Latent Conditions; 
C. variations;
D. changes in Legislative Requirements;
E. breach of Contract by the Principal;
F. any other delay or cause which is expressly stated in this Contract to be grounds for an extension of time;
Dispute has the meaning given to it in clause 36(a);
Dispute Notice has the meaning given to it in clause 36(a);
EOT means extension of time;
Excepted Risk means:
(i) negligent act or omission of the Principal and others for whom the Principal is responsible;
(ii) risks expressly excluded elsewhere in the Contract;
(iii) war, invasion, rebellion, revolution and other such activity;
(iv) nuclear radiation or contamination; or
(v) design defects for those aspects of the design not provided by, or required to have been provided by, the Contractor;
Final Certificate means the certificate issued by the Principal under clause 29(d);
Final Payment Claim has the meaning referred to in clause 29(a);
Final Payment Claim Date means the date which is the latest of the following:
(i) the date that is 28 days after the expiry of the last Defects Liability Period under the Contract; or
(ii) the date that is 6 months after the completion of all the Works to be carried out under the Contract. 
Formal Instrument means the formal instrument attached to these General Conditions;
General Conditions means these general conditions of contract;
Inclement Weather means rain or abnormal climate conditions (including cold, high wind, severe dust storm, extreme high temperature), the presence of which makes it unreasonable or unsafe to continue working on the Site whilst the conditions prevail;
Insolvency Event means:
(i) Where the party is a corporation:
A. a receiver, receiver and manager, administrator, liquidator, provisional liquidator or similar officer is appointed to the party or any of its assets or an application is made to a court for an order to appoint any such person;
B. the party enters into, or resolves to enter into a scheme of arrangement, compromise or composition with any class of creditors;
C. where a resolution is passed or an application to a court is take or an order is made for the winding up, dissolution, official management or administration of the party; or
D. the party is (or states that it is) insolvent for the purposes of section 95A of the Corporations Act 2001 (Cth) or financially unable to proceed with the Contract
(ii) Where the party is an individual and the party:
A. commits an act of bankruptcy or has a bankruptcy petition presented against him or her or presents his or her own petition;
B. is made bankrupt; or
C. makes a proposal for a scheme of arrangement or a composition, or has a deed of assignment or deed of arrangement made, accepts a composition, is required to present a debtors petition or has a sequestration order made under the Bankruptcy Act 1966 (Cth)l
Item means an item in the Schedule and reference to an Item and a number means the Item of that number as located in the Schedule;
Latent Condition means any physical conditions on the Site, including without limitation, contamination and other environmental issues, artificial things, archaeology and the presence of fauna or flora or services, which differ materially from the physical conditions which should reasonably have been anticipated by a competent contractor at the Date of Contract if a competent contractor had:
(i) [bookmark: pcgNumRestart266]examined all information made available in writing by the Principal to the Contractor for the purpose of the Works; 
(ii) examined all information relevant to the risks, contingencies and other circumstances having an effect on the Works and obtainable by the making of reasonable enquiries;
(iii) inspected the Site and its surroundings;
Legislative Requirements includes:
(i) [bookmark: pcgNumRestart663]Acts, Ordinances, regulations, by-laws, orders, awards and proclamations of the Commonwealth and the State or Territory in which the Works or any part thereof is being carried out;
(ii) standards, orders, codes and guidelines applicable to the Works;
(iii) certificates, licences, consents, permits, approvals and requirements of organisations having jurisdiction in connection with the carrying out of the Works; and
(iv) fees and charges payable in connection with the foregoing;
Notice of Likely Delay has the meaning given to it in clause 20(a);
Notifiable WHS Incident means:
a “notifiable incident”, “serious injury or illness”, or “dangerous incident” as defined in Part 3 of the Work Health and Safety Act 2020 (WA) or any associated regulations; and/or 
any other safety incident that must be reported to a WHS Regulator or other third-party.
Payment Certificate has the meaning given to it under clause 28(c)(i);
Payment Claim has the meaning given to it under clause 28(a);
Practical Completion is that stage when: 
(i) the Works are complete except for minor omissions and minor defects:
A. which do not prevent the Works from being reasonably capable of being used for their intended purpose;
B. which the Principal determines the Contractor has reasonable grounds for not promptly rectifying; and
C. rectification of which will not prejudice the convenient use of the Works; and
(ii) any tests which are required by this Contract to be carried out and passed before the Works reach Practical Completion have been carried out and passed; and
(iii) documents and other information required under this Contract which, in the opinion of the Principal, are essential for the use, operation and maintenance of the Works have been supplied to the Principal by the Contractor, including As-Constructed Drawings;
Practical Completion Certificate has the meaning given to it in clause 22(c);
Principal means the entity referred to in the Formal Instrument;
Principal’s Personnel means the officers, employees, representatives, agents and contractors (other than the Contractor and the Contractor’s Personnel) of the Principal.
Principal’s Representative means the person appointed by the Principal under clause 15(a);
Project means the project referred to in the Formal Instrument;
Retention has the meaning referred to in clause 4(b);
Retention Amount has the meaning referred to in clause 4(b)
Schedule means the schedule attached to these General Conditions;
Security has the meaning referred to in clause 4(a); 
Site means the lands and other places to be made available and any other lands and places made available to the Contractor by the Principal for the purpose of this Contract as further described in the Formal Instrument; 
Special Conditions means the special conditions set out in the Special Conditions Schedule and, if applicable, in Attachments B or C, or both;
Special Conditions Schedule means the special conditions schedule attached to these General Conditions (if any);
SOP Act means the Building and Construction Industry (Security of Payment) Act 2021 (WA).
SOPA Business Days means a day other than:
(i) a Saturday, Sunday or public holiday; or
(ii) any other day that falls between 22 December in any year and 10 January in the following year (inclusive);
Tax Invoice means a tax invoice that complies with the requirements in the ‘A New Tax System (Goods & Services Tax) Act 1999 (Cth)’;
Warranties and Manuals means the warranties and manuals to be provided by the Contractor as set out in Item [5]; and
WHS means work health and safety;
WHS Legislation means all WHS legislation that applies to the Works, including but not limited to the Work Health and Safety Act 2020 (WA) and any associated regulations;
WHS Regulator means the Western Australian Department of Mines, Industry Regulation and Safety, WorkSafe Western Australia, or any other statutory authority or department with power to investigate and/or regulate WHS matters under WHS Legislation;
WHS Requirements means the WHS Legislation and WHS guidance material that applies to the Works from time to time, including but not limited to:
(a) any relevant Australian Standards; 
(b) any relevant Codes of Practice or guidance material published by the Western Australian Department of Mines, Industry Regulation and Safety, or other relevant WHS Regulator or authority; and 
(c) any licences, terms or conditions imposed by any government, or relevant WHS Regulator or authority;
Worker has the same meaning as defined in the Work Health and Safety Act 2020 (WA);
Works means the work which the Contractor is or may be required to execute under this Contract and includes (without limitation) variations, rectification work, constructional plant and temporary works. 
In the interpretation of the Contract, unless inconsistent with the context:
If a word or phrase is defined, then its other grammatical forms have a corresponding meaning.
The singular includes the plural and vice versa.
A reference to a gender includes any gender.
A reference to a clause, schedule or attachment is a reference to a clause, schedule or attachment to this Contract.
The word includes and similar words are not words of limitation and do not restrict the interpretation of a word or phrase in this Contract.
A reference to a document includes a variation or replacement of it.
A reference to a statute includes its subordinate legislation and a modification, replacement or re-enactment of either. 
A reference to this Contract includes an annexure. 
A reference to person includes a reference to:
an individual, a body corporate, a trust, a partnership, a joint venture, an unincorporated body or other entity, whether or not it is a separate legal entity;
if the person is an individual, the person’s personal representatives and assigns; and
if the person is not an individual, the person’s successors and assigns. 
A reference to a thing, including a right, is a reference to either the whole thing or a part of the thing.
Part performance of an obligation does not constitute performance of an obligation.
An agreement, representation or term of this Contract in favour of or on the part of two or more people, benefits or binds them jointly and severally.
A reference to currency is to Australian currency.
A reference to time is to Perth, Western Australia time.
A reference to a day is a reference to the period which starts at midnight and ends 24 hours later.
If a period of time runs from a given date, act or event, then the time is calculated exclusive of the date, act or event.
[bookmark: _Toc518566795][bookmark: _Toc118235522]Performance and Payment
The Contractor shall execute and complete the Works in a proper and workmanlike manner in accordance with the terms of this Contract. 
In the absence of any express requirement to the contrary: 
the Contractor shall use new materials; and
the Contractor shall provide all materials, labour, plant, equipment, tools and everything else whether of a temporary or permanent nature required for the performance of the Contractor’s obligations.
[bookmark: _Ref505176296]The Principal shall pay the Contractor the Contract Sum in accordance with the Contract as adjusted by any additions or deductions strictly made pursuant to the Contract.  This Contract is not subject to rise and fall in costs.
[bookmark: _Toc518566796][bookmark: _Toc118235523]Warranties
The Contractor warrants to the Principal that at all times it:
[bookmark: _Toc479693629][bookmark: _Toc480269362]is suitably qualified and experienced to execute and complete the Works (including its employees and subcontractors), possesses the commercial and technical competence of a reasonably competent contractor and shall exercise due skill, care and diligence in the execution and completion of the Works;
[bookmark: _Toc479693630][bookmark: _Toc480269363]has checked the Contract Documents for any discrepancies or omissions within and between the Contract Documents, between the Contract Documents and all applicable Legislative Requirements; 
[bookmark: _Toc479693631][bookmark: _Toc480269364]has satisfied itself as to the correctness and sufficiency of its allowance for the Works and that the Contract Sum covers the cost of complying with all of its obligations under this Contract and of all matters and things necessary for the due and proper performance and completion of the Contract; 
[bookmark: _Toc479693633][bookmark: _Toc480269366][bookmark: _Toc479693634][bookmark: _Toc480269367][bookmark: _Toc479693635][bookmark: _Toc480269368]has informed itself completely of the nature of the work and materials necessary for the execution and completion of the Works, the means of access to and the facilities at the Site and transport facilities for deliveries to and from the Site and the availability and cost of labour; and
[bookmark: _Toc479693637][bookmark: _Toc480269370]shall comply with all Legislative Requirements in the execution and completion of the Works.
[bookmark: _Ref480288495][bookmark: _Ref482170754][bookmark: _Toc518566797][bookmark: _Toc118235524]Security and Retention
[bookmark: _Ref480964228]Where provided for in Item [6], the Contractor shall provide security to the Principal for the purpose of ensuring the performance of the Contractor’s obligations under this Contract (Security) and the following will apply:
[bookmark: _Ref480815373]the amount of the Security shall be as stated at Item [7] (Amount of Security);
[bookmark: _Ref479772711]the form of the Security shall be either an unconditional irrevocable undertaking or insurance bond given by a financial institution or insurer approved by the Principal, at its discretion.  The Principal has the discretion to approve or disapprove the form of Security, acting reasonably;
the Security shall be provided within 14 days from the Date of Contract, but in any event is a condition precedent to the Contractor’s entitlement to payment under this Contract.
[bookmark: _Ref505102566]In addition to providing any Security under clause 4(a), the Principal is entitled to retain 10% of all amounts payable by the Principal to the Contractor under this Contract for the purpose of ensuring the performance of the Contractor’s obligations under this Contract (Retention), up to the maximum amount set out at Item [8] (Retention Amount).
The Principal’s entitlement to Security and/or Retention shall, subject to clause 4(e) and 4(f), be reduced to 50% of the Amount of Security and/or Retention Amount (whichever is applicable), 14 days after the Date of Practical Completion.  The Principal shall release and return that portion of the Security and/or Retention that it is no longer entitled to retain within 14 days of the entitlement ending.
The Principal’s entitlement to the remaining Security and/or Retention ends 14 days after the latter of:
the issue of the Final Certificate; and 
rectification of any defects existing at, or identified during the Defects Liability Period; and
and subject to clause 4(e) and 4(f), the Principal shall release and return that portion of the Security and/or Retention that it is no longer entitled to retain within 14 days of the entitlement ending.
[bookmark: _Ref113533656]The Principal may have recourse to Security and/or Retention where:
the Principal is expressly entitled to have recourse to the Security and/or Retention pursuant to the Contract; or
the Principal is entitled to the payment of monies by the Contractor under or in connection with this Contract; or
the Principal is entitled to an indemnity from the Contractor under or in connection with this Contract.
[bookmark: _Ref482197179]Notwithstanding any other provision of this clause 4, the Principal has a right to retain from any Security and/or Retention a reasonable amount sufficient to cover any unresolved claim by the Principal against the Contractor under or in connection with this Contract (whether or not that claim has been liquidated) and to have recourse to that Security and/or Retention where the Principal holds a bona fide belief that it is entitled to that amount.
Prior to exercising a right to recourse to Security and/or Retention under clause 4(e) or to retain Security and/or Retention under clause 4(f), the Principal must give the Contractor notice, which notice must:
be given in writing;
identify the Contract and refer to this clause 4 and any other provisions relied upon by the Principal to retain or have recourse to the security; and
describe the circumstances that entitle the Principal to retain or have recourse to the security; and
at least five (5) SOPA Business Days must have elapsed since the notice was given.
The sole purpose of notice under clause 4(g) is to permit the Contractor to provide the Principal with cash in an amount equivalent to the amount of the demand on the Retention or Security.
Security and retention moneys are for the purpose of ensuring the due and proper performance of the Contract and to act as a risk allocation device in favour of the Principal in the event of a dispute with the Contractor or termination of the Contract.
[bookmark: _Toc518566798][bookmark: _Toc118235525]Contract Documents
[bookmark: _Ref482170820][bookmark: _Ref480966482]The order of precedence between Contract Documents as set out in Item [2] shall apply in the event of any inconsistency between the Contact Documents.
Where any discrepancy exists between figured and scaled dimensions, the figured dimensions shall prevail. 
[bookmark: _Ref482170814]If either party discovers any ambiguity, discrepancy or inconsistency within the Contract Documents that party shall immediately notify the other party of the ambiguity, discrepancy or inconsistency. The Principal shall direct the Contractor as to the interpretation to be followed.  
Where a direction under clause 5(c) causes a delay to the Works or results in additional costs to the Contractor, and it was not reasonable for a competent contractor to have identified the discrepancy, ambiguity or inconsistency during the tender period, then:
the Contractor may, subject to clause 20, be entitled to an extension of time; and
where the Contractor has incurred additional costs as a result of the direction, the Contractor shall be entitled to extra costs reasonably incurred, and a valuation shall be made under clause 26(d).  
[bookmark: _Toc482190978][bookmark: _Toc518566799][bookmark: _Toc118235526]Intellectual Property and Copyright Clause 
[bookmark: _Ref482170874][bookmark: _Ref480555619]The Principal:
[bookmark: _Ref482170876]warrants that any design, documents, or method of working specified in the Contract or directed by the Principal does not infringe any patent, registered design, trade mark or name, copyright or other protected intellectual property; and 
indemnifies the Contractor in respect of any infringement of its obligations under subclause 6(a)(i).
[bookmark: _Ref482170883][bookmark: _Ref480810593]The Contractor:
[bookmark: _Ref482170885]must ensure it does not infringe any patent, registered design, trade mark or name, copyright or other protected intellectual property right in connection with the execution of this Contract; and 
indemnifies the Principal in respect of any infringement of its obligations under subclause 6(b)(i).
[bookmark: _Toc482190980][bookmark: _Toc518566800][bookmark: _Toc118235527]Subcontracting, Assignment and Novation
[bookmark: _Hlk92346167][bookmark: _Ref505176446]The Contractor may not subcontract or allow a subcontractor to subcontract work to a debarred supplier as defined in section 32 of the Procurement Act 2020 (WA).
The Contractor may not subcontract that part of the Works identified in Item [9] without prior written approval from the Principal, which approval will not be unreasonably withheld.
Subcontracting shall not relieve the Contractor of any liability or obligation under this Contract.
The Contractor may not assign or novate its rights and obligations under this Contract without the consent of the Principal, which consent shall be entirely at the Principal’s discretion.
[bookmark: _Toc518566801][bookmark: _Toc118235528]Legislative Compliance
[bookmark: _Ref505176468]The Contractor shall comply with all Legislative Requirements in the execution and completion of the Works.  The Contractor shall obtain all approvals, consents, permits and licenses required to carry out the Works other than those identified in Item [10].
[bookmark: _Ref482171595]Where a change in Legislative Requirements after the Date of Contract requires a change to the Works or the manner of carrying out the Works under this Contract then the Contractor shall, as soon as practicable after it becomes aware of the change, notify the Principal in writing and provide details of the nature of the change to Legislative Requirements and the impact on:
the Works;
the Contract Sum; and 
the Date for Practical Completion.
Where a change in Legislative Requirements was not reasonably identifiable by a competent contractor at the time of submitting its tender, and the change:
requires the Contractor to incur more or less cost than would have been incurred prior to the change, then subject to compliance with clause 8(b), the Contract Sum shall be adjusted by the difference;
delays the Contractor in achieving Practical Completion, then subject to clause 20, the Contractor may be entitled to an extension of time.
Where any condition of approval, permit, consent or licence required to be obtained by the Contractor is inconsistent with this Contract, the Contractor shall notify the Principal in writing as soon as practicable and seek a direction. 
The Contractor shall, and shall be deemed to have included in the Contract Sum the cost of any fee, consent, permit, licence or other approval required to be obtained by the Contractor under this Contract, unless expressly stated otherwise.
[bookmark: _Toc482190983][bookmark: _Toc518566802][bookmark: _Ref519846919][bookmark: _Toc118235529]Materials and Defective Work
[bookmark: _Ref480557389]If the Principal discovers material or work provided by the Contractor which is not in accordance with the Contract, the Principal may direct the Contractor to remove the material or rectify the work within a specified timeframe.
If the Contractor fails to comply with the direction in clause 9(a) within the timeframe, the Principal may have the material removed or the work rectified and the cost incurred by the Principal shall be a debt immediately due and payable by the Contractor to the Principal.  
The Principal may accept material or work notwithstanding that it is not in accordance with the Contract, in which case the Contract Sum shall be adjusted by the decrease in value of the Works, if any.  
[bookmark: _Toc518566803][bookmark: _Toc118235530][bookmark: _Ref480288508]Protection of People and Property
As part of carrying out its obligations under this Contract, the Contractor shall:
provide all things and take all measures necessary to protect people and property;
avoid unnecessary interference with the passage of people and vehicles; and
prevent nuisance and unreasonable noise and disturbance.
Where the Contractor damages property, the Contractor shall promptly rectify the damage and shall be liable to pay any compensation pursuant to law.  Where the Principal takes action to protect people or property as a result of the Contractor’s failure to do so, any costs properly incurred by the Principal shall be a debt immediately due and payable by the Contractor to the Principal.
[bookmark: _Toc118235531][bookmark: _Toc518566804]10A	Work Health and Safety 
1. Appointment of Principal Contractor:
The Contractor acknowledges that it is authorised to be and is appointed as the Principal Contractor for the purposes of the WHS Legislation.
The Contractor acknowledges that it is authorised by the Principal to have management and control of the Site and discharge the duties of a Principal Contractor under WHS Legislation.
The Contractor acknowledges that the Principal is relying on the Contractor’s skill and experience in the Works to perform the Contract safely and in accordance with the WHS Requirements.
The Contractor must ensure that the Contractor’s Personnel:
are competent and have the necessary skills, qualifications, licences and experience to perform their work safely; 
understand and will comply with the WHS Requirements when providing the Works.
The Contractor must ensure it has adequate oversight of the Contractor’s Personnel to monitor if they are working safely and in accordance with the WHS Requirements when providing the Works.
The Contractor warrants that it:
has, or will within 30 days of the date of this Contract develop, a health and safety management plan specific to the provision of the Works (HSMP) that complies with the WHS Requirements; 
will maintain and update the HSMP to ensure it is, and remains, fit for purpose over the life of the Contract; and 
will ensure WHS when providing the Works is managed in accordance with the HSMP and WHS Requirements.
The Contractor must notify the Principal of:
each Notifiable WHS Incident; and/or 
any investigation or enforcement action taken by a WHS Regulator or other third-party, including:
the issue of any improvement, prohibition or any other statutory notice related to WHS; and/or 
proceedings under WHS Legislation.
The Contractor must give the Principal a copy of any notification sent to a WHS Regulator or other third-party because of a Notifiable WHS Incident within 24 hours of sending the notification to the WHS Regulator. 
If requested by the Principal, the Contractor must give the Principal a copy of:
all documents the Contractor is required to provide to a WHS Regulator or other third-party in relation to a Notifiable WHS Incident or any enforcement action taken by a WHS Regulator or other third party; 
all documents a WHS Regulator or other third party sends to the Contractor in relation to a Notifiable WHS Incident or any enforcement action taken by a WHS Regulator or other third party; and 
any other document in relation to a Notifiable WHS Incident or any enforcement action taken by a WHS Regulator or other third-party. 
The Principal may, but is not required to:
investigate any Notifiable WHS Incident; and/or
participate in an investigation of a Notifiable WHS Incident conducted by the Contractor.
The Contractor must cooperate with the Principal and help facilitate the Principal’s investigation, if the Principal chooses to independently investigate any Notifiable WHS Incident.  This includes but is not limited to, providing the Principal with full access to conduct the investigation, including access to any premises, plant, equipment or records. 
The Principal may, but is not required to, request the Contractor to provide evidence that the Contractor is complying with its WHS obligations, and to assist the Principal to comply with its WHS obligations, including:
providing the Principal with a copy of the HSMP or any WHS plan, procedure, incident report, Safe Work Method Statement, investigation or other document, data or report; and 
allowing the Principal to audit the Works; and 
providing, at the Contractor’s expense, an independent audit or review of WHS management in relation to the Works.
The Principal may, but is not required to, give directions to the Contractor about WHS matters, including a direction to stop providing the Works if the Principal reasonably believes the provision of the Works is unsafe or in breach of the WHS Requirements, and the Contractor and the Contractor’s Personnel must comply with those directions.
[bookmark: _Toc118235532]Commencement of the Works
The Contractor shall, prior to the Commencement Date:
effect all insurances required under clause 13 and provide evidence of those insurances to the Principal;
obtain approval from the Principal for the Contractor’s representative pursuant to clause 16;
provide copies of any other documents required under this Contract to be provided to the Principal prior to the Commencement Date.
[bookmark: _Ref482177176][bookmark: _Toc518566805][bookmark: _Toc118235533]Care of the Works
[bookmark: _Ref482171693]The Contractor shall be responsible for the care of the Works, including any unfixed items that the Contractor has been paid for or any items of unfixed plant or material provided by the Principal to the Contractor, until 5pm on the Date of Practical Completion.  After the Date of Practical Completion the Contractor shall remain responsible for the care of outstanding work and items to be performed by the Contractor, including works carried out pursuant to clause 23(c).
The Contractor shall be liable for any loss or damage to the Works as described in clause 12(a) and shall rectify such loss or damage unless such loss or damage is caused by an Excepted Risk.
[bookmark: _Ref482171924][bookmark: _Toc518566806][bookmark: _Toc118235534]Insurance
The Contractor must, prior to the Commencement Date and before commencing the Works, take out and maintain until the expiration of the Defects Liability Period, adequate insurance policies for loss, damage, death or injury arising from or in connection with this Contract.  Without limiting the generality of the foregoing, the Contractor shall effect and maintain insurances as set out in clauses 13(b) - (h) with reputable and solvent insurers reasonably acceptable to the Principal and on terms reasonably acceptable to the Principal.
Contract Works Insurance
[bookmark: _Ref482171657]The Contractor must effect and maintain insurance, in the joint names of the Contractor and the Principal, covering loss of or damage to the Works and items referred to in clause 12(a) until such time as the Contractor ceases to be responsible pursuant to clause 12(a).  
[bookmark: _Ref505176477]The insurance cover referred to in clause 13(b) shall: 
extend to cover subcontractors;  
extend to cover items off Site and in transit to the Site; and 
be for an amount not less than the sum identified in Item [11].
Public and Product Liability Insurance
[bookmark: _Ref482171775]The Contractor shall effect and maintain Public and Products Liability insurance policy in the joint names of the Principal and the Contractor covering the legal liability of the Contractor, its employees and agents arising out of the Works provided in connection with this Contract for an amount not less than the amount set out in Item [12] for any one occurrence and unlimited as to the number of occurrences happening during any one period of insurance.
The insurance policy under clause 13(d) must extend to indemnify the Principal to the extent of its vicarious liability arising out of the negligent acts or omissions of the Contractor, its employees or agents in their performance or non-performance of the Works. 
Workers Compensation
[bookmark: _Ref482171790]The Contractor shall effect and maintain, for the duration of performance of its obligations under this Contract, workers compensation and employers’ liability insurance covering all claims and liabilities in respect of any statute including cover for common law liability for an amount of not less than $50,000,000 for any one occurrence for the death or injury to any person employed by or who is deemed to be a worker of a Contractor under any statute relating to workers compensation arising directly or indirectly out of the performance of the Contract, including off Site. 
If the Contractor is a private company and is required to take out insurance under the Workers Compensation & Injury Management Act 1981 (As Amended) WA, the Contractor must procure that its working directors are covered under its workers’ compensation and employers’ liability insurance.
[bookmark: _Ref482177495]Home Indemnity Insurance
[bookmark: _Ref518643585]The Contractor, where required at law, must obtain a policy of home indemnity insurance with respect to the Works which complies with the requirements of section 25D of the Home Building Contracts Act 1991 (regardless of whether Part 3A of the Home Building Contracts Act requires it).
Proof of Insurance
[bookmark: _Ref488130610]Prior to the Commencement Date, and within 5 days of any reasonable request by the Principal, the Contractor shall provide evidence of the insurances required to be effected by it pursuant to this clause 13.
[bookmark: _Ref505099695]Where requested by the Principal, acting reasonably, the Contractor shall provide copies of policy wording and schedules in connection with insurances required to be effected by the Contractor under this Contract;
Where the Contractor fails to provide evidence as required under clause 13(i) or (j), the Principal may at its discretion, effect the insurance and the cost incurred by the Principal shall be a debt immediately due and payable by the Contractor to the Principal.
Cross Liability
Where a policy of insurance effected by the Contractor under this Contract is required to name the Principal as joint insured, the Contractor shall ensure that the policy includes a cross liability clause pursuant to which the insurer waives all right of subrogation against the insured under the policy.
[bookmark: _Toc482190993][bookmark: _Toc482191002][bookmark: _Toc482191003][bookmark: _Toc518566807][bookmark: _Toc118235535]Damage to persons and property other than the Works
The Contractor shall indemnify the Principal , and its respective employees and agents  against any:
[bookmark: _Toc479693651]loss or damage to any property (including, but not limited to, plant, equipment and vehicles and the Principal’s property); and 
[bookmark: _Toc479693652]claims by any person against the Principal in respect of personal injury or death or loss of or damage to any property, real or personal,
arising out of or as a consequence of the carrying out of the Works by the Contractor provided that the Contractor’s liability to indemnify the Principal shall be reduced proportionately to the extent any act or omission of the Principal contributed to the loss, damage, death or injury.
[bookmark: _Toc518566808][bookmark: _Ref941059][bookmark: _Toc118235536]Principal’s Representative
[bookmark: _Ref480964176]The Principal may appoint a representative to carry out the functions and duties of the Principal under this Contract.  The Principal must notify the Contractor in writing of the name of the Principal’s Representative.
Any direction given by the Principal’s Representative to the Contractor shall have the same effect as if given by the Principal, and the Contractor must comply with all reasonable instructions of the Principal’s Representative. 
[bookmark: _Toc482191006][bookmark: _Ref480816378][bookmark: _Toc518566809][bookmark: _Toc118235537]Contractor’s Representative
The Contractor shall superintend the works personally or through a competent Contractor representative with sufficient command of the English language so as to be able to communicate effectively.
The Contractor must notify the Principal in writing of the name of the Contractor’s Representative.
Directions given to the Contractor’s Representative shall be deemed to be directions given to the Contractor.
If the Principal makes a reasonable objection to the appointment of a Contractor’s Representative, the Contractor shall terminate the appointment. 
[bookmark: _Toc518566810][bookmark: _Toc118235538]Site
Subject to subclause (g), the Principal will give sufficient, non-exclusive possession of the Site to the Contractor to enable the Contractor to execute the Works.
Any failure or delay in giving possession of any part of, or sufficient of, the Site to the Contractor shall not constitute a breach of this Contract but provided the delay is not the result of the Contractor’s failure to comply with subclause (g), may, subject to the terms of this Contract, entitle the Contractor to an extension of time.
The Principal and the Principal’s Personnel may, after providing reasonable notice to the Contractor, attend on the Site for any purpose.  The Principal shall take all reasonable steps to ensure that the Contractor is not delayed or otherwise impeded by the presence of others on Site.
The Contractor must, and warrants that it has, made allowance for the impact of:
work by others on Site; and
access to the Site by others,
on its ability to complete the works by the Date for Practical Completion and for the Contract Sum.  
[bookmark: _Ref505176512]Where expressly required in a Contract Document (including but not limited to Item [13]), the Contractor shall carry out a comprehensive survey of identified properties before commencing work under this Contract.  The survey shall accurately show the condition of the applicable properties (including as a minimum, photographic evidence) and a copy of the report shall be provided to the Principal prior to the commencement of any work under this Contract.  
[bookmark: _Ref505176521]Where expressly required in a Contract Document (including but not limited to Item [14]), the Contractor shall engage a licensed surveyor to identify the Site, certify all boundaries and position necessary marker pegs, so that the set out of the works is wholly within the titled boundary.  Any discrepancy between the certified survey and other drawings shall immediately be notified to the Principal.
[bookmark: _Toc482191009][bookmark: _Toc518566811]The Principal is not obliged to give (or to continue to give) the Contractor possession of the Site or sufficient possession of the Site to enable the Contractor to commence (or continue) the carrying out of the Works until the Contractor has:
provided the Principal with any Security or Retention required under clause 4; 
provided the Principal with proof of insurances under clause 13; and 
executed the Formal Instrument issued by the Principal and returned it to the Principal.
[bookmark: _Toc118235539]Latent Conditions
[bookmark: _Ref482172169][bookmark: _Ref480791919]If the Contractor becomes aware of a Latent Condition, the Contractor must notify the Principal in writing, where possible before the physical conditions are disturbed and in any event no later than 10 days after becoming aware of the Latent Condition.  Such notice shall:
specify the Latent Condition and describe how it differs materially from the physical conditions which should reasonably have been anticipated by a competent contractor;
outline how the Contractor proposes the Latent Condition be addressed; and
describe the impact of the Latent Condition on time and cost under this Contract.
[bookmark: _Ref482172202]The giving of a notice under clause 18(a) within the specified timeframe shall be a condition precedent to any entitlement to claim an extension of time or additional costs arising out of or in connection with a Latent Condition. 
Following receipt of the information provided under clause 18(a), and subject to clause 18(b), if the Principal determines that a Latent Condition exists:
the Contractor may be entitled to an extension of time subject to the provisions of clause 20; and
the Contractor may be entitled to extra costs reasonably incurred by reason of the requirement to carry out additional or varied work, in which case a valuation shall be made under clause 26(d).
[bookmark: _Ref488309862]The Contractor is required to take all reasonable steps to mitigate costs incurred and delay suffered out of or in connection with a Latent Condition.  The Contractor’s entitlement to costs and time under this clause shall be reduced proportionally to the extent that the Contractor failed to comply with its obligations of mitigation pursuant to this clause 18(d).
[bookmark: _Toc482191011][bookmark: _Ref482172364][bookmark: _Toc518566812][bookmark: _Toc118235540]Progress, Programming and Suspension of the Work
The Contractor shall commence carrying out the Works on or before the Commencement Date or otherwise as directed in writing by the Principal.
The Contractor shall proceed with the Works in accordance with any approved Construction Programme and in any event with due expedition and without delay.
The Contractor shall submit a Construction Programme within 14 days of the Date of Contract to the Principal for approval.  
The Principal may, at its discretion, direct that the Contractor provide an updated Construction Programme where:
the Principal grants an extension of time under clause 20;
the Principal considers, acting reasonably, that there is or will be a significant deviation between the actual and anticipated progress of the Works. 
The Contractor shall not deviate from an approved Construction Programme unless directed by or agreed with the Principal. The submission of a Construction Programme or a revised Construction Programme, or approval of a Construction Programme by the Principal, does not relieve the Contractor from its obligations under this Contract to complete the Works by the Date for Practical Completion.
If the Principal considers that suspension of the whole or part of the Works is necessary due to:
an act or omission of the Principal, the Principal’s Representative or the Principal’s Personnel; or
[bookmark: _Ref488309908]an act or omission of the Contractor or the Contractor’s Personnel, including the Contractor’s failure to provide the documents at clause 17(g),
the Principal shall direct the Contractor to suspend the progress of the whole or part of the Works as the Principal deems necessary.
The Contractor shall bear the reasonable costs of any suspension of the Works pursuant to clause 19(f)(ii). 
[bookmark: _Toc482191014][bookmark: _Toc482191015][bookmark: _Toc482191016][bookmark: _Toc482191020][bookmark: _Toc482191021][bookmark: _Ref479581924][bookmark: _Toc518566813][bookmark: _Toc118235541]Extension of Time for Practical Completion
[bookmark: _Ref482170609]As soon as practicable after the Contractor becomes aware, and in any event within 10 days of the Contractor becoming aware that anything, including an act or omission of the Principal, the Principal’s Representative or the Principal’s ’s Personnel may delay the Works, the Contractor shall notify the Principal in writing with details of the possible delay and the cause notwithstanding that the delay may be ongoing at the time of giving the notice (Notice of Likely Delay).
[bookmark: _Ref482170379]If the Contractor is or will be delayed in reaching Practical Completion by a Delay Event, and the Contractor issues a written claim to the Principal for an extension of time setting out the number of days claimed and providing all supporting documentation within 10 days of the delay ceasing (Claim for Extension of Time), the Contractor shall, subject to this clause 20, be entitled to an EOT for carrying out the Works as the Principal, acting reasonably, assesses the Contractor is entitled to.  
The submission of a Notice of Likely Delay and the Claim for Extension of Time within the prescribed time frames under this clause 20 is a condition precedent to the Contractor’s entitlement to an EOT.
Concurrency of events
Where more than one event causes delay to the Works and the cause of at least one of those events is not a Delay Event, then to the extent that the delays are concurrent, the Contractor shall not be entitled to any EOT. 
Assessment
[bookmark: _Ref482198268][bookmark: _Ref488309959]Where the Contractor is entitled to an EOT, the Principal shall, within 21 days after receipt of a valid Claim for Extension of Time, direct the Contractor as to the revised Date for Practical Completion.  If the Principal fails to issue a direction under clause 20(e) within 21 days of receipt of a valid Claim for Extension of Time, the Contractor’s Claim for Extension of Time is deemed to have been rejected.  A failure to grant an EOT does not cause time to be at large.
Notwithstanding that the Contractor has not claimed an EOT, the Principal may in its absolute discretion and at any time before Practical Completion, extend the time for Practical Completion for any reason by notice in writing to the Contractor.  The Principal is not obliged to exercise its discretion under this clause for the benefit of the Contractor.
[bookmark: _Toc482191025][bookmark: _Toc482191026][bookmark: _Ref482173289][bookmark: _Toc518566814][bookmark: _Toc118235542]Delay and Disruption Costs
[bookmark: _Ref360441717][bookmark: _Ref488310039]Where the Contractor has been granted an EOT by reason of a Delay Event under subclause (ii)A of the definition of Delay Event, and the Contractor has made a written claim for delay damages within 14 days of the EOT being granted, the Principal shall pay the Contractor its reasonable additional costs necessarily incurred by the Contractor by reason of the delay.  The giving of a notice by the Contractor within the time frames prescribed in this clause 21(a) is a condition precedent to the Contractor’s entitlement to delay damages.
Other than as set out in subclause 21(a) above, the Principal shall not be liable for, and the Contractor shall not be entitled to, any cost due to delay or disruption for any reason and the Contractor’s sole remedy for delay shall be an extension of time to the Date for Practical Completion.
[bookmark: _Ref482199517][bookmark: _Ref505178950][bookmark: _Toc518566815][bookmark: _Toc118235543][bookmark: _Ref480274231]Practical Completion
The Contractor shall execute the Works and achieve Practical Completion by the Date for Practical Completion.  
[bookmark: _Ref482196571]When the Contractor considers that Practical Completion has been reached, the Contractor shall, in writing, request that the Principal issue a Practical Completion Certificate.  
[bookmark: _Ref488312620][bookmark: _Ref505102083]Within 14 days of receipt of the Contractor’s request under clause 22(b), the Principal shall issue a certificate confirming the Date of Practical Completion (Practical Completion Certificate) to the Contractor or give reasons why it considers the Works have not reached Practical Completion.  Clauses 22(b) and (c) continue until Practical Completion is achieved.  
When the Principal is of the opinion that Practical Completion has been reached, the Principal may issue a Practical Completion Certificate, regardless of whether the Contractor has requested its issue.  
Within 14 days of issue of the Practical Completion Certificate, the Contractor must provide the Principal with copies of all Warranties and Manuals.
[bookmark: _Toc518566816][bookmark: _Toc118235544]Damages (Liquidated or Otherwise)
[bookmark: _Ref505176533]Where Item [15] is completed and the Contractor fails to reach Practical Completion by the Date for Practical Completion, liquated damages shall be payable by the Contractor at the rate specified until the Date of Practical Completion or until this Contract is terminated, whatever comes first. 
The Principal is entitled to deduct and set-off any liquidated damages owed to the Principal pursuant to this clause against any amount due to the Contractor under this Contract or to have recourse to Security or Retention where applicable. 
[bookmark: _Ref482197445]Where the Date for Practical Completion is adjusted after the Contractor has paid liquidated damages, the Principal shall repay any amount of liquidated damages in excess of its entitlement.
Where Item [15] is not completed and the Contractor fails to reach Practical Completion by the Date for Practical Completion, the Principal shall be entitled to claim general damages for delay.
[bookmark: _Ref488310973][bookmark: _Toc518566817][bookmark: _Toc118235545]Defects Liability Period
[bookmark: _Ref480818409]The Defects Liability Period shall commence at 5pm on the Date of Practical Completion and end at 5pm on expiry of the Defects Liability Period.  
[bookmark: _Ref505102246]The Contractor shall rectify any defects existing at the Date of Practical Completion as soon as practicable after the Date of Practical Completion.
[bookmark: _Ref480802127][bookmark: _Ref505102254]At any time during the Defects Liability Period and for 14 days after the expiry of the Defects Liability Period, the Principal may direct the Contractor to rectify, at the Contractor’s expense, any omission or defect in the Works identified during, or which became apparent prior to the expiration of the Defects Liability Period. Such direction may state a date by which the Contractor shall commence and/or complete rectification.
If the rectification of defects under clauses 24(b) or 24(c) is not commenced or completed by the stated dates (or where no dates are stated, within a reasonable period) the Principal may have the rectification carried out by others and the cost of the rectification incurred by the Principal shall be a debt immediately due and payable by the Contractor to the Principal.
Nothing in this clause prejudices any other rights that the Principal may have with respect to omissions or defects in the Works.
If the Contractor is required to carry out rectification work, the Contractor shall do so at times and in a manner which causes minimal inconvenience to the occupants or users of the Works.
[bookmark: _Ref505179070][bookmark: _Toc518566818][bookmark: _Toc118235546]Cleaning Up
[bookmark: _Ref482173037]The Contractor shall keep the Site clean and tidy and regularly remove rubbish and surplus material relating to the Works. 
The Principal may issue a written notice to the Contractor requiring compliance with clause 25(a).  Where the Contractor fails to comply with the notice within a reasonable period, the Principal may have the cleaning carried out by others and the cost incurred by the Principal shall be a debt immediately due and payable by the Contractor to the Principal.
[bookmark: _Ref480794058][bookmark: _Ref480800038][bookmark: _Toc518566819][bookmark: _Toc118235547]Variations
[bookmark: _Ref482173082][bookmark: _Ref479695995]The Contractor shall not vary the Works without a written direction from the Principal expressly authorising the variation.  Where the Contractor considers that a written direction issued by the Principal varies the Works, but such direction does not expressly acknowledge the direction as a variation, the Contractor must notify the Principal in writing before proceeding and seek the Principal’s confirmation.
Strict compliance with clause 26(a) is a condition precedent to the Contractor’s entitlement to any payment in connection with a variation to the Works.
At any time prior to the Date of Practical Completion, the Principal may direct the Contractor to, and the Contractor shall comply with, any direction to:
[bookmark: _Toc479693669]increase, decrease or omit any part of the Works;
[bookmark: _Toc479693670]change the character or quality of any material or work;
[bookmark: _Toc479693671]change the levels, lines, positions or dimensions of any part of the Works;
[bookmark: _Toc479693672]execute additional work; and/or
[bookmark: _Toc479693673]demolish or remove material or work no longer required by the Principal.
[bookmark: _Ref482170845]A variation to the Works shall be valued by the Principal, acting reasonably, as follows (using the order of precedence set out below):
[bookmark: _Ref482173137][bookmark: _Toc479693674]where the parties have reached prior agreement, that agreed amount; or
[bookmark: _Ref488310420][bookmark: _Ref482173164]where clause 26(d)(i) does not apply, and the varied works relates to work the subject of tendered rates or prices (or where the variation work is similar, or analogous, to work the subject of tendered rates or prices), then those rates; or 
[bookmark: _Toc479693675][bookmark: _Ref482173208][bookmark: _Ref488310442]where clauses 26(d)(i) and 26(d)(ii) do not apply, prevailing industry market rates; or
[bookmark: _Toc479693676]where clauses 26(d)(i), 26(d)(ii) and 26(d)(iii) do not apply, on a fair and reasonable basis,
and such amount shall be added to or deducted from the Contract Sum.  The amount added to or deducted from the Contract Sum shall include a reasonable amount for profit and overheads.
Where an extension of time to the Date for Practical Completion has been granted by the Principal on account of authorised variations, the provisions of clause 26(d) shall be deemed to cover all extra costs incurred by the Contractor and no further claim for extra costs shall be accepted by the Principal (including costs under clause 21).
[bookmark: _Ref505176542][bookmark: _Toc518566820][bookmark: _Toc118235548][bookmark: _Ref488310881]Provisional Sums
[bookmark: _Ref505176561]Where a provisional sum applies to a component of the works (refer to Item [16]), then the amount itself is not payable by the Principal until the Principal directs those works to be carried out.  The Contract Sum shall be deemed to include an amount for profit and overhead in addition to (and outside of) the amount of the provisional sum itself (which sum is exclusive of GST).
[bookmark: _Ref505178795]In valuing the works the subject of an applicable provisional sum:
Where the value of the applicable component of work is the same as the provisional sum allowance, no adjustment is made to the Contract Sum;
Where the value of the applicable component of work is less than the provisional sum allowance:
The difference shall be deducted from the Contract Sum; and
A reasonable deduction for overhead shall be applied to the difference and deducted from the Contract Sum;
Where the value of the applicable component of work is more than the provisional sum allowance:
The difference shall be added to the Contract Sum; and
An allowance for overhead and profit (refer to Item [17]) shall be applied to the difference and added to the Contract Sum.
[bookmark: _Toc518566821][bookmark: _Toc118235549]Payment Claims and Payments
[bookmark: _Ref480964916][bookmark: _Ref505178807]The Contractor may submit payment claims progressively at the intervals set out at Item [18] and on the issue of a Practical Completion Certificate (Payment Claim).  Payment Claims submitted earlier shall be deemed to have been made on the date set out in Item [18].
[bookmark: _Ref480276617]The Payment Claim shall include the following information:
the Contract Sum;
the total amount previously paid by the Principal to the Contractor;
the value of work carried out by the Contractor in performance of the Works to date for which the Contractor seeks payment by way of the Payment Claim; and
separately identify the Contractor’s costs incurred in the performance of any Variation and any other amounts the Contractor claims.
[bookmark: _Ref480972638]The Contractor shall not be entitled to claim payment for plant, equipment and materials until they become the property of the Principal, which only occurs if such plant, materials or equipment:
[bookmark: _Ref482196732]have been ordered at a reasonable time having regard to the Construction Programme; and
have been delivered to the Site; and
are properly stored, labelled the property of the Principal and insured in the name of the Principal and the Contractor; and
will be owned by the Principal upon the making of the Payment Claim. 
Within 10 Business Days after receipt of the Payment Claim, the Principal shall issue to the Contractor a certificate specifying the amount it considers due to the Contractor (Payment Certificate).  The Payment Certificate shall include the following information:
identification of the Payment Claim to which it relates;
amounts previously deducted by way of retention pursuant to clause 4(b);
retention money to be deducted from the current Payment Claim pursuant to clause 4(b); and
the value of the work performed to the date of the Payment Claim and if applicable, the calculations performed to arrive at the value of the work;
the amount of the payment that is to be paid by the Principal;
if the Principal will not be making any payment, a statement that the Principal does not propose to make any payment.
Where the Principal fails to issue a Payment Certificate within the prescribed period, the Payment Claim is deemed to be rejected under the Contract.
Where the Payment Certificate certifies an amount for payment which is different to that claimed in the Payment Claim, the Principal shall set out the reasons for any difference and if any reason is that the Principal is withholding payment (or part of the payment), the reason why the Principal is withholding payment, which may include any rights to liquidated damages, set-off or deduction.
[bookmark: _Ref482199282]Upon receipt of the Payment Certificate, the Contractor shall issue a Tax Invoice to the Principal for the amount certified for payment under the Payment Certificate.
Within 20 Business Days of receipt of the Payment Claim, the Principal must pay the amount certified in the Payment Certificate. 
The Principal may set off or deduct from any amount payable pursuant to a Payment Certificate any amount that is due and payable to it by the Contractor arising out of or in connection with the Contract.  
The payment of the monies by the Principal to the Contractor shall not be evidence of the value of work or admission of liability or evidence that the work has been executed satisfactorily but shall be payment on account only.  
Notwithstanding anything in this clause, the Contractor shall not be entitled to any payment under this Contract until it has:
[bookmark: _Toc479693686][bookmark: _Toc480269400]provided the Principal with Security where required under clause 4;
[bookmark: _Toc479693688][bookmark: _Toc480269402]provided any other information required to be provided under this Contract as a condition precedent to an entitlement to payment; 
[bookmark: _Toc479693689][bookmark: _Toc480269403]provided, following request from the Principal, evidence of adequate insurance pursuant to clause 13; 
provided statutory declarations pursuant to clause 31; and
provided an updated Construction Programme if required pursuant to clause 19.
[bookmark: _Toc482191038][bookmark: _Ref479696009][bookmark: _Toc518566822]Any Payment Certificate issued under this clause 28 will be deemed to be a payment schedule issued by the Principal for the purposes of section 25 of the SOP Act.
[bookmark: _Toc118235550]Final Payment Claim
[bookmark: _Ref480818970]Within 14 days after, but not before, the Final Payment Claim Date, the Contractor shall provide the Principal with a final payment claim headed “Final Payment Claim”.
The Final Payment Claim shall include all claims the Contractor makes against the Principal for payment under or in connection with the Contract.
Where the Contractor does not make a Final Payment Claim in accordance with clause 29(a), the Contractor is deemed to have irrevocably waived any entitlement to bring further claims except in relation to claims the subject of a Dispute Notice issued prior to the date which is 28 days after expiration of the Defects Liability Period.  This clause survives expiry of this Contract.
[bookmark: _Ref480818749]Within 10 Business Days of receipt of a Final Payment Claim, the Principal shall issue to the Contractor a certificate certifying the amount which, in the Principal’s reasonable opinion is finally due from the Principal to the Contractor, or from the Contractor to the Principal arising out of this Contract (Final Certificate).  The Final Certificate must include the information in clause 28(d) and 28(e). Where the Principal fails to issue a Final Certificate in response to a Final Payment Claim, any claim for payment by the Contractor pursuant to the Final Payment Claim is deemed to be rejected under the Contract.  The Principal shall pay any amount certified in the Final Certificate within 20 Business Days of receipt of the Final Payment Claim.
[bookmark: _Toc482191041][bookmark: _Toc518566823][bookmark: _Ref479694366][bookmark: _Ref479690972]Any Final Certificate issued by the Principal under this clause 29 will be deemed to be a payment schedule issued by the Principal for the purposes of section 25 of the SOP Act.
[bookmark: _Toc118235551]Effect of Certificates
The issue of any certificate by the Principal under this Contract shall not constitute approval of any of the Works or other matter and shall not prejudice any claim by the Principal.
[bookmark: _Ref505103257][bookmark: _Toc518566824][bookmark: _Toc118235552]Payment of Workers and Subcontractors
[bookmark: _Ref505175741]Within 10 days of the issue of a Payment Certificate or the Final Certificate and before the Principal makes that payment to the Contractor, or at any other time requested by the Principal, the Contractor shall provide a statutory declaration (in a form approved by the Principal) declaring that all of the Contractor’s Personnel have been paid any amounts due and payable to them as at the date of the Payment Claim (or, if applicable, Final Payment Claim or Principal’s request).  The Principal is not obliged to pay any amount certified under a Payment Certificate or Final Certificate until the Contractor has complied with its obligations under this clause.
[bookmark: _Toc482191044][bookmark: _Toc482191045][bookmark: _Toc482191046]Where requested by the Principal following receipt of a statutory declaration under clause 31(a), the Contractor shall also provide documentary evidence to support the declaration and a list of the names and contact details of each subcontractor and supplier engaged to perform the Works, within 5 days of the Principal’s request.
The provision of the statutory declaration and additional documentary evidence, if applicable, shall be a condition precedent to any entitlement to payment, notwithstanding that a Payment Certificate has been issued under clause 28(c)(i).
The Principal may, at its discretion, make a payment directly to a worker, subcontractor or supplier where:
the Contractor requests in writing; or
the worker, subcontractor or supplier requests in writing and provides a Court Order or adjudication determination evidencing money due and payable by the Contractor in connection with this Contract.
Where such payment is made by the Principal, it shall be deemed to be a payment to the Contractor in satisfaction of the Principal’s payment obligations under this Contract.
For the avoidance of doubt, the Contractor consents to the Principal contacting the Contractor’s workers, subcontractors and suppliers for the purpose of auditing a statutory declaration provided under this clause.
[bookmark: _Toc518566825][bookmark: _Toc118235553]Termination by Principal
[bookmark: _Ref482199478]Subject to clause 32(b), the Principal may, by notice in writing, terminate, this Contract if:
the Contractor suffers an Insolvency Event; or
[bookmark: _Ref482199488]the Contractor commits a substantial breach of this Contract,  
[bookmark: _Toc479693695]and the Contractor fails to show reasonable cause why the Principal should not exercise its right to terminate this Contract within 7 days of the Principal giving the Contractor notice in writing.
[bookmark: _Ref523128735]Clause 32(a) does not apply to the extent that the right to terminate is stayed by the operation of section 415D, 434J or 451E of the Corporations Act 2001 (Cth).
For the purpose of subclause 32(a)(ii), a substantial breach includes, but is not limited to:
failing to provide a Construction Programme where required by clause 19; 
failing to provide Security where required under this Contract;
failing to provide evidence of insurances where required under this Contract;
failing to carry out the Works in accordance with any Construction Programme, or failing to carry out the Works with due expedition and without delay;
[bookmark: _Toc482191048]failing to comply with clause 31 or knowingly providing a false or misleading declaration under clause 31;
failing to comply with the provisions of any government policies set out in the Contract Documents; and
[bookmark: _Hlk92346604]the Contractor:
becoming a debarred supplier (or having been a debarred supplier as the commencement of the Contract) as defined in section 32 of the Procurement Act 2020 (WA);
subcontracting, or allowing a subcontractor to subcontract, with a debarred supplier as defined in section 32 of the Procurement Act 2020 (WA); or
failing to terminate a subcontract, or ensure that a subcontractor terminates a subcontract, with a party that has become a debarred supplier as defined in section 32 of the Procurement Act 2020 (WA). 
[bookmark: _Toc518566826][bookmark: _Toc118235554]Termination by Contractor
[bookmark: _Ref482199554]The Contractor may, by notice in writing, suspend performance of its obligations under this Contract if:
the Principal fails to make a payment which is due and payable by it under this Contract; or
the Principal fails to issue a Practical Completion Certificate pursuant to clause 22 without providing reasons,
and the Principal fails to show reasonable cause within 7 days of the Contractor giving the Principal notice under this clause why the Contractor should not exercise its right to suspend its obligations under this Contract.
Where the Principal is not able to show reasonable cause under clause 33(a), and the Contractor suspends performance of its obligations pursuant to clause 33(a), where the breach continues for longer than 28 days after the suspension, the Contractor may by further written notice to the Principal, terminate the Contract.
[bookmark: _Toc482191050][bookmark: _Toc482191051][bookmark: _Toc518566827][bookmark: _Toc118235555][bookmark: _Ref479690488]Rights on Termination
If this Contract is terminated, the rights and liabilities of the parties shall be the same as they would have been at common law had the defaulting Party repudiated the Contract and the other party elected to treat the Contract as at an end and recover damages.
Any costs incurred by the Principal in engaging another contractor to complete the Works arising from termination may be recovered as a debt due and payable by the Contractor to the Principal.
[bookmark: _Ref479690983][bookmark: _Toc518566828][bookmark: _Toc118235556]Termination for Convenience 
[bookmark: _Ref480278875][bookmark: _Ref482199651]The Principal may, for its convenience and in its absolute discretion, terminate this Contract in whole or in part with 10 days written notice to the Contractor.  The written notice shall state the date of termination of the Contract or part thereof.
[bookmark: _Ref505165552]If the Principal terminates this Contract under clause 35(a), the Contractor:
[bookmark: _Toc479693698][bookmark: _Toc480269409]will be entitled to:
[bookmark: _Toc479693699][bookmark: _Toc480269410][bookmark: _Ref519847756][bookmark: _Ref519847768]payment for work carried out prior to the date of termination;
[bookmark: _Toc479693700][bookmark: _Toc480269411]the cost of goods or materials reasonably ordered by the Contractor for the Works for which the Contractor is legally bound to pay provided that:
[bookmark: _Toc479693701][bookmark: _Toc480269412]the value of the goods or materials is not included in the amount payable under clause 35(b)(i)A; and
[bookmark: _Toc479693702][bookmark: _Toc480269413]title in the goods and materials will vest in the Principal upon payment; and
[bookmark: _Toc479693703][bookmark: _Toc480269414][bookmark: _Ref519847801]the reasonable direct cost of removing from the site all labour, plant, equipment and work and other things used in the Works;
[bookmark: _Toc479693704][bookmark: _Toc480269415]must:
[bookmark: _Toc479693705][bookmark: _Toc480269416]take all steps possible to mitigate the costs referred to in clause 35(b)(i)C; and
[bookmark: _Toc479693706][bookmark: _Toc480269417]immediately hand over to the Principal all copies of documents provided by the Principal under this Contract and documents prepared by the Contractor to the date of termination (whether complete or not); and
[bookmark: _Toc479693709][bookmark: _Toc480269420]assign to the Principal all of its rights under any agreement to which it is a party in connection with the performance of the Works.
The Principal’s liability to the Contractor arising out of, or in connection with, the termination of the Contract under this clause is limited to the amount payable under clause 35(b)
This clause will survive the termination of the Contract by the Principal.
[bookmark: _Toc518566829][bookmark: _Toc118235557]Dispute Resolution
[bookmark: _Ref482170560]Should any dispute or difference arise between the parties in connection with this Contract (Dispute):
[bookmark: _Toc479693711][bookmark: _Toc480269422]either party shall give written notice to the other of the existence of the Dispute (Dispute Notice);
[bookmark: _Toc479693712][bookmark: _Toc480269423]such notice must provide sufficient detail to identify the nature of the Dispute; and
[bookmark: _Toc479693713][bookmark: _Toc480269424][bookmark: _Ref482173803][bookmark: _Ref482173809][bookmark: _Ref488311374]Within 7 days of receipt of a Dispute Notice, representatives from each party with authority to settle the Dispute must confer in an attempt to resolve the Dispute. 
Where the Dispute cannot be settled within a further 14 days of conferral under subclause 36(b), either party by further written notice, refer the Dispute to litigation.
[bookmark: _Toc518566830][bookmark: _Toc118235558]Goods and Services Tax (GST) Clause
For the purposes of this Clause:
"GST" means goods and services tax applicable to any taxable supplies as determined under the GST Act.
"GST Act" means A New Tax System (Goods and Services Tax) Act 1999 and (where the context permits) includes the Regulations and the Commissioner of Taxation's Goods and Services Tax Rulings and Determinations made thereunder and any other written law dealing with GST applying for the time being in the State of Western Australia.
"Supply", "taxable supply" and "tax invoice" have the same meanings as in the GST Act.
Where the supply of the works under this Contract or any part thereof is a taxable supply under the GST Act:
The Contract Sum shall be inclusive of all applicable GST at the rate in force for the time being:
The Principal shall issue a Recipient Created Tax Invoice ("RCTI") in respect of GST payable on each instalment of the Contract Sum and shall provide a copy of the RCTI to the Contractor. The RCTI shall contain all information required for a tax invoice under the GST Act and shall bear the ABN of the Contractor.
The Principal shall issue an adjustment to the Contractor in relation to any adjustment events as they occur.
[bookmark: _Toc418768571][bookmark: _Toc482174015]The Contractor shall not issue tax invoices in respect of the Works or any part thereof.
[bookmark: _Toc518566831][bookmark: _Toc118235559]Notices
A notice must be in writing and in English.
[bookmark: _Ref505176569]A party must send a notice to the other party at the address listed in Item [19] or [20].
A party may vary its address by sending a notice to the other party.
A party must use the new address from the time that it receives the notice.
Subject to clause 38(k), to deliver a notice, a party must hand deliver, post, fax or email it to the other party’s address.
A notice takes effect at the time stated in the notice, but if no time is stated or the time stated is before receipt, then a notice takes effect on receipt. 
A notice sent by post is received:
3 days after posting if within Australia; or
7 days after posting if posted to or from a place outside Australia.
A notice sent by fax is received:
at 5.00pm on the Business Day that the notice is sent; or
if sent after 5.00pm, then on the next Business Day.
Subject to this clause, a notice sent by email:
is received at the time that the email reaches the addressee’s email address
is received at the receiver’s street address supplied under this clause.
Despite any other clause, if a notice is received on a day that is not a Business Day or after 5.00pm, then the notice is received at 9.00am on the next Business Day. 
[bookmark: _Ref482199851]A party must not fax or email a notice which is:
[bookmark: _Toc518566832]a notice purporting to terminate or suspend the Contract; or
an application for adjudication under the SOP Act. 
[bookmark: _Toc118235560]Governing Law and Jurisdiction
The Contract shall be governed by, take effect and be construed in accordance with the laws in force in the State of Western Australia.
[bookmark: _Toc518566833][bookmark: _Toc118235561]Severability
If any clause or part of a clause in this Contract is invalid, illegal, or unenforceable, then only to the extent of the invalidity, illegality or unenforceability, that clause or part of a clause must be severed and ignored in the interpretation of the Contract.
The remaining clauses of this Contract shall remain in full force and effect.
[bookmark: _Toc518566834][bookmark: _Toc118235562]Waiver
A waiver by the Principal shall only be effective:
if it is in writing; and
in respect of the specific obligation or breach thereof (occurring on that specific occasion) in relation to which it is given.
The Principal shall make no implied waivers, and the Contractor shall not interpret as a waiver any conduct by the Principal other than that referred to in this subclause.
[bookmark: _Ref505176584][bookmark: _Toc518566835][bookmark: _Toc118235563]Reports
The Contractor shall provide the Reports set out in Item [21] of the Schedule at the times required in the Schedule.
[bookmark: _Toc518566836][bookmark: _Toc118235564]Disclosure of Contract Information and Documents
Public Disclosure of Contract Details
The Contract award information for all contracts above $20,000 will be publicly available and published on the Western Australian Government Contracting Information Bulletin Board after this Contract is legally established.
Documents and other information relevant to this Contract may be disclosed when required by any Legislative Requirement, including without limitation under the Freedom of Information Act 1992 (WA). for tabling documents in Parliament or under a Court order.
Access by Auditor General
The parties acknowledge and agree that, notwithstanding any provisions of this Contract to the contrary, the powers and responsibilities of the Auditor General for the State of Western Australia under the Auditor General Act 2006 (WA) and Financial Management Act 2006 (WA) are not limited or affected by the terms of the Contract.
[bookmark: _Toc518566837][bookmark: _Toc118235565]Advertisements and Promotions on Site
The Contractor may erect on site, or permit to be erected on site, only those signs:
required by law:
specified in the Contract documents; and
required to identify the Contractor's premises,
unless the Principal agrees otherwise.
[bookmark: _Toc518566838][bookmark: _Toc118235566]Record Keeping Responsibilities
In accordance with the provisions of the State Records Act 2000 (WA), records created or collected by the Contractor in the course of contractual undertakings may be deemed a government-owned asset i.e. ownership and proprietary interest of said documentation shall remain vested with the Principal in perpetuity.  
The Contractor will create, receive and maintain records in accordance with the State Records Act 2000 (WA), in a format that satisfies the Principal's legislative, business and accountability requirements.
The Contractor shall, upon request from the Principal, forward all records so deemed to the Principal for retention on Practical Completion.
[bookmark: _Toc417992040][bookmark: _Toc418768584][bookmark: _Toc480366239]
[bookmark: ExecutionClauses][bookmark: _Toc118235567]Entire Agreement 
This Contract constitutes the entire agreement between the parties and supersedes all previous discussions, meetings, communications, undertakings and agreements.
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	[bookmark: _Ref508899300][bookmark: _Ref508899471][bookmark: _Toc518566839][bookmark: _Toc98938093][bookmark: _Toc118235568][bookmark: _Hlk517785377]– Procurement Conditions


[bookmark: _Toc118235569][bookmark: _Ref505105122]Attachment A – Procurement Conditions
[bookmark: _Toc118235570]A1.      Code of Practice for the Construction Industry
For the purposes of this clause A1, the following words have the following meanings:
(a) 'Code' means the National Code of Practice for the Construction Industry as published by the Australian Government from time to time in accordance with the provisions of the Building and Construction Industry Improvement Act 2005 (Cth) ('BCII Act') and the Office of the Australian Building and Construction Commissioner ('ABCC'); and
(b) 'Guidelines' means the Implementation Guidelines for the Code published from time to time by ABCC and the Australian Government Department of Employment and Workplace Relations. A copy of the Guidelines can be obtained from the Commonwealth Department of Employment and Workplace Relations.
The Contractor acknowledges that the parties are required to comply with the Code and Guidelines. The Contractor must, and warrants that it will, also comply with the Code and Guidelines.
Without limiting the aforementioned provision, the Contractor agrees that it will: 
1. require compliance with the Code and Guidelines from all its subcontractors and material suppliers;
require all of its secondary subcontractors and material suppliers to comply with the Code and Guidelines;
allow a person occupying a position in the ABCC to access any sites, documents and personnel in the control of the Contractor as provided for and consistent with their role to monitor compliance with the Code and Guidelines;
establish appropriate processes to support freedom of association and ensure that union right of entry to premises in the Contractor's control is in accordance with the law;
ensure that there is an Occupational Health, Safety and Rehabilitation plan for the Works;
ensure that where threatened or actual industrial action occurs on Site, the Contractor reports such action to the Principal;
responds (with the Principal's knowledge) to requests for information concerning Code-related matters made on behalf of the ABCC or the Principal and the ABCC;
ensure that it and its own subcontractors initiate voluntary remedial action aimed at rectifying non-compliant behaviour (if any) when it is drawn to their attention;
ensure that the Principal is notified of any alleged breaches, remedial action taken or any other Code- related matters within 21 days of becoming aware of an alleged breach of the Code;
ensure that sanctions applied under the Code are enforced including the exclusion of identified parties from work opportunities in accordance with the decisions advised by the Principal,
in accordance with the Section 6.3 of the Guidelines.
[bookmark: _Toc118235571][bookmark: _Ref506231182]A2.	Priority Start Policy 
1. Application
This clause applies if the contract value meets the criteria prescribed by the Priority Start Policy.
1. Definitions
For the purposes of this clause the following words have the following meanings:
“Apprentice” means a person undertaking an approved apprenticeship that leads to a nationally recognised qualification under a registered training contract;
“Compliance and Appeals Panels” means the panels responsible for reviewing requests by Contractors to vary the Target Training Rate and appeals;
“Construction Apprentices and Trainees” means apprentices and trainees working in an in-scope apprenticeship or traineeship as published at www.dtwd.wa.gov.au;
“Construction Trades Workers” means all construction trades workers, including apprentices and trainees, in-scope of the Priority Start Policy, working on a full time, part time or casual basis, as published at www.dtwd.wa.gov.au;
“DTWD” means the Department of Training and Workforce Development, Western Australia;
“Subcontractor” means a contractor, other than the head contractor, working on the building, construction or maintenance contract whose workforce includes Construction Trades Workers in scope of the Priority Start Policy.  This includes all subcontractors in the supply chain working on the Contract.  It does not include manufacturers and suppliers of goods;
“Reporting period” – the twelve month period ending 30 June;
“Target Training Rate” means the required percentage of Construction Trades Workers who are apprentices/trainees across the combined Western Australian construction trades workforce of:
(i)	the head contractor; and
(ii)	all Subcontractors used for the Contractor;
“Trainee” means a person undertaking an approved traineeship that leads to a nationally recognised qualification under a registered training contract; and
“Training Rate” means the number of construction apprentices and trainees as a percentage of the construction trades workforce for the head contractor and all Subcontractors used for the Contract. It is based on the combined Western Australian construction trades workforce of the:
(i)	head contractor;
(ii)	all Subcontractors used for the Contract;
The Training Rate is arrived at using the following formula:
	Training Rate % =
	(a)	number of construction apprentices/trainees in training in WA
	X 100

	
	(b)	number of construction trades workers (full time equivalents) in WA
	


1. The Contractor to comply with Priority Start Policy
It is a condition of this Contract that the Contractor complies with the Priority Start Policy (the policy) and the terms contained in this clause and any breach of the policy or this clause by the Contractor shall be a substantial breach of the Contract.
Without limiting the application of the policy the Contractor must:
ensure that the Target Training Rate is met in the Priority Start Training Rate Report submitted each annual reporting cycle and at the end of the Contract, and is calculated consistently with the Priority Start Policy;
obtain from all in-scope Subcontractors, a count of their:
directly employed construction Apprentices and Trainees;
Apprentices and Trainees employed through group training organisations (GTOs) or skill hire companies; and
Construction Trades Workers;
for the purposes of complying with the Priority Start Policy and any other information to discharge their reporting obligations below;
report the Training Rate to the Principal every twelve month reporting period ending 30 June, for the duration of the Contract in the manner required by the Principal. Reports can be submitted no later than 30 days after the end of the financial year; and
keep all supporting information, documents and evidence that was used to calculate the number of Construction Apprentices and Trainees and Construction Trades Workers by the Contractor and its relevant Subcontractors engaged for each twelve month report period during the Contract, for audit purposes for a minimum of two years following contract completion.
1. Meeting the Training Rate
The Priority Start Report submitted by the Contractor under this clause must be in a form prescribed by the Principal.  The report must identify Construction Apprentices and Trainees engaged or employed by the Contractor and Subcontractors in Western Australia and the Construction Trades Workers employed by the Contractor and its Subcontractors in Western Australia in the annual reporting period.
The report should contain the following information:
(i)	contract name, number and description;
(ii)	contract award, construction commencement and estimated completion dates;
(iii)	business name, Australian Business Number (ABN) and Australian Company Number (ACN) for the Contractor;
(iv)	business name and ABN for all Subcontractors used for the Contract;
(v)	number of Construction Apprentices and Trainees working during the reporting period in Western Australia for the Contractor, and all Subcontractors used for the Contract, including those on probation;
(vi)	for those Construction Apprentices and Trainees hosted through a group training arrangement, by the Contractor and all subcontractors, the name of GTO or skill hire company;
(vii)	number of Construction Trades Workers (full time equivalents) working in Western Australia during the reporting period for the Contractor and all Subcontractors used for the Contract; and
(viii)	estimated Training Rate.
1. Variation of Target Training Rate
The Target Training Rate may be varied, at the request of the Contractor and at the absolute discretion of the Compliance Panel, pursuant to the following conditions being met:
the Contractor submits a written request (via the approved template) to the Compliance Panel for a variation of the Target Training Rate to apply for the duration of this Contract. The request must clearly set out the:
Contractor’s proposed varied Target Training Rate;
grounds for the variation with sufficient evidence to establish that:
the Contractor undertakes a significant proportion of their overall work:
(a) in regional and/or remote areas; or
(b) on projects that do not allow Apprentices or Trainees on the worksite due to occupational health and safety risks;
there has been limited or no construction work undertaken during a particular stage/year of the Contract; or
there are other exceptional circumstances to justify a variation to the Target Training Rate; and
the proposed date for the varied Target Training Rate to take effect;
the Compliance Panel is satisfied there are sufficient exceptional circumstances to justify the Contractor’s request to vary the Target Training Rate; and
following approval, the Principal and the Contractor sign a written variation agreement to the Target Training Rate, including the date the variation is to take effect.
Should the request not be approved by the Compliance Panel, the Contractor can appeal the decision by lodging a written request (via the approved template) with the Principal within 10 working days of notification of the decision.
1. Breach
Notwithstanding clause 44 of the Contract, a failure to comply with the requirements of this clause is deemed a substantial breach of Contract.  In addition to the rights of the Principal under clause 44 of the Contract, the Principal may, at its absolute discretion and notwithstanding clause 42.1 of the Contract, withhold payment of moneys due to the Contractor until the Contractor satisfies the Principal that it has complied with the requirements of the policy, or is making a bona fide attempt to comply with the policy.
[bookmark: _Toc118235572][bookmark: _Ref506231187]A3.	Application of Preferences
Where a Contractor was awarded the Contract on the basis of claiming a financial preference under Aboriginal Enterprise & Employment Tendering Preference and/or the Buy Local Policy (together, the Policies) during the tender period:
1. [bookmark: pcgNumRestart387][bookmark: _Ref505106814]Where the Contractor fails to deliver on any of the undertakings made in order to gain the financial preferences under the Policies, the Principal to the Contract may, at its discretion:
Recover from the Contractor as a debt immediately due and payable under this Contract, the whole or any part of the difference between the Contractor's offer and the amount of the next lowest conforming Tender;
[bookmark: _Ref505106821]Direct the Contractor to use goods, materials or services that comply with the specific provisions of the Policy or the Contractor's undertakings in regard to the Policy, and where directed by the Principal, such additional costs incurred by the Contractor shall be a cost borne by the Contractor.
Where the Contractor fails to comply with a direction under (a)(ii) above, the failure to comply will be considered to be a substantial breach for the purpose of this Contract.
[bookmark: pcgNumRestart392]
	[bookmark: _Ref508899330][bookmark: _Ref508899372][bookmark: _Ref508899393][bookmark: _Ref508899400][bookmark: _Ref508899416][bookmark: _Ref508899534][bookmark: _Toc518566840][bookmark: _Toc98938101][bookmark: _Toc118235573]– Design and Construct


[bookmark: _Toc118235574]Attachment B – Design and Construct
These provisions only apply where the Contractor is engaged on a design and construct basis as indicated in the Special Conditions Schedule.
[bookmark: _Ref506231218][bookmark: _Toc518566841][bookmark: _Toc518567369][bookmark: _Toc40774636][bookmark: _Toc118235575]B1.	The following definitions are added to clause 1(a) of the General Conditions:  
Contractor’s Design Obligations means all tasks necessary to design and specify the Works required by the Contract, including preparation of the Design Documents and, if the documents stated in the Schedule (Item 2A and 2B) as describing the Principal’s Project Requirements include a Preliminary Design, developing the Preliminary Design;
Consultant means any subcontractor or consultant engaged or retained by the Contractor in respect of, or in relation to, the preparation of the Design Documents;
Design Documents means the drawings, specifications and other information, samples, models, patterns and the like required by the Contract and created (and including, where the context so requires, those to be created by the Contractor) for the construction of the Works;
Preliminary Design means any preliminary design of the Works included in the documents stated in the Schedule (Item 2A) as describing the Principal’s Project Requirements; 
Principal’s Project Requirements means the written summary or outline of the Principal’s requirements for the Works described in the documents stated in the Schedule (Item 2B) and—
(a)	shall include the stated purpose for which the Works are intended;
(b)	may include the Principal’s design, timing and cost objectives for the Works; and
(c)	may include a Preliminary Design.
[bookmark: _Ref506231223][bookmark: _Toc518566842][bookmark: _Toc518567370][bookmark: _Toc40774637][bookmark: _Toc118235576]B2.	Add the following to clause 3(a) (Warranties) of the General Conditions:
(vi)	The Contractor warrants to the Principal that the Contractor:
A.	shall engage and retain Consultants, where applicable and appropriate to do so, and who are suitably qualified and experienced;
B.	has examined and carefully checked any Preliminary Design included in the Principal’s Project Requirements and that such Preliminary Design: 
(i)	is suitable, appropriate and adequate for the purpose stated in the Principal’s Project Requirements;
(ii)	complies with all Legislative Requirements;
C.	shall execute and complete the Contractor’s Design Obligations and produce the Design Documents:  
(i)	to accord with the Principal’s Project Requirements; 
(ii)	that will be fit for their stated purpose;
(iii)	that comply with all Legislative Requirements;
(iv)	that comply with all applicable codes, standards and other applicable guidelines and legislation for the relevant climatic zones and conditions applicable to the Site including, but not limited to cyclonic and wind conditions and flood risks;
D.	shall execute and complete the work under this Contract in accordance with the Design Documents so that the Works, when completed, shall—
(i)	be fit for their stated purpose; and 
(ii)	comply with all the requirements of the Contract and all Legislative Requirements. 
For the purposes of this clause, the stated purpose shall be the purpose expressly stated and/or implied from the documents comprising the Principal Project Requirements.
[bookmark: _Ref506231229][bookmark: _Toc518566843][bookmark: _Toc518567371][bookmark: _Toc40774638][bookmark: _Toc118235577]B3.	Add the following as clause 3(b) of the General Conditions:
(b)	The Contractor acknowledges that the warranties provided by it and the Contractor’s Design Obligations shall remain unaffected notwithstanding—
(i)	that design work (including the Preliminary Design) has been carried out by or on behalf of the Principal and included in the Principal’s Project Requirements;
(ii)	any receipt or review of, or comment or direction on, the Design Documents by the Principal; and
(iii)	any variation issued pursuant to the terms of this Contract.
[bookmark: _Ref506231234][bookmark: _Toc518566844][bookmark: _Toc518567372][bookmark: _Toc40774639][bookmark: _Toc118235578]B4.	Add new clause 5(e) to the General Conditions as follows:
(e)	Documents supplied to the Contractor by the Principal shall remain the property of the Principal and shall be returned by the Contractor to the Principal on demand in writing. The documents shall not, without the prior written approval of the Principal, be used, copied or reproduced for any purpose other than the execution of the work under this Contract.
[bookmark: _Ref506231242][bookmark: _Toc518566845][bookmark: _Toc518567373][bookmark: _Toc40774640][bookmark: _Toc118235579]B5.	Add new clause 5A to the General Conditions as follows:
5A	Supply of Documents by Contractor
(a) 	The Contractor shall supply to the Principal the documents and information required by the Principal and as required under this Contract, at those times or within those design stages applicable to the documents stated in Schedule Item 3A.
(b) 	A direction by the Principal to vary anything in the Design Documents shall be a variation to the work under this Contract only to the extent that the Design Documents, before such variation, complied, or would have complied, with the Principal’s Project Requirements.
(c) 	The Principal shall not be bound to review or comment upon the Design Documents or to check the Design Documents for errors, omissions or compliance with the requirements of the Contract.  Any review of, or comment on or failure to review or comment on, the Design Documents and any other documents provided by the Contractor, shall not relieve the Contractor from responsibility for the Contractor’s errors or omissions or departure from the Contractor’s obligations under this Contract.
(d)	Where the Principal does not comment on the Design Documents submitted pursuant to this clause 5A, the Contractor may proceed and the Principal will be deemed to have had no comment at that particular stage.  
(e) 	Except where the requirement to submit new or amended documents arises as a result of a change in the Principal’s Project Requirements, the Contractor shall not be entitled to any extension of time or any delay costs arising out of or in connection with this clause.
[bookmark: _Toc518566846][bookmark: _Toc518567374][bookmark: _Toc40774641][bookmark: _Toc118235580]B6.	Add new clause 6(c) to the General Conditions:
(c)	Copyright and property in the Design Documents (and any part of the Preliminary Design produced by the Contractor) vests in the Principal and the Principal grants to the Contractor an irrevocable licence to use the Design Documents for the work under this Contract.
[bookmark: _Toc518566847][bookmark: _Toc518567375][bookmark: _Toc40774642][bookmark: _Toc118235581]B7.	Add new clause 13A to the General Conditions as follows:
13A	Professional Indemnity Insurance
(a)	Before the Contractor commences work under this Contract, the Contractor shall effect a professional indemnity insurance policy with a total aggregate cover of not less than the sum stated in Item 12A or, if no amount is stated, the amount of $1,000,000.
(b)	The policy and such level of cover shall be maintained until the expiry of the Defects Liability Period and thereafter for a period as is stated in Item 12B.
(c)	The Contractor shall ensure that any consultant engaged by it, if within a category stated in Item 12C, is insured for professional indemnity with a cover not less than the sum stated in Item 12D.
(d)	Where the Contractor engages consultants of the nature described in Item 12C, each Consultant’s policy shall be maintained for the same duration as prescribed in subclause (b).



	[bookmark: _Ref508899317][bookmark: _Ref508899339][bookmark: _Ref508899551][bookmark: _Toc518566848][bookmark: _Toc98938110][bookmark: _Toc118235582][bookmark: _Hlk40700617]– Demolition


[bookmark: _Toc118235583]Attachment C – Demolition
These provisions only apply where indicated in the Special Conditions Schedule.
[bookmark: _Toc118235584]C1.	Add the following as subclauses (f) and (g) to clause 13 of the General Conditions:
(f)	The policy referred to in this clause must be extended to include liabilities arising from Asbestos as described in a form and to an extent satisfactory to the Principal.  Alternatively, the Contractor shall effect an additional Asbestos Liability insurance policy covering the legal liability of the Contractor, its employees and agents arising out of or in connection with any Asbestos and abatement Works or Services as specified in the Contract (including stripping, encapsulations, removal, transport, sudden and accidental pollution and clean-up costs) for an amount not less than $1,000,000.
(g)	If the Asbestos Liability insurance policy is on a “claims made and notified” basis, the Contractor must continue to either maintain the insurance policy until at least 6 years after termination or expiration of the Contractor or alternatively effect a run-off cover under the insurance policy for a period of at least 6 years for an amount not less than $1,000,000 for any one claim and $1,000,000 for all claims in the aggregate during any one 12 monthly period of insurance.
[bookmark: _Toc118235585]C2.	Where the Contract is solely for demolition works, clauses 13(b) and (c) of the General Conditions will not apply.
[bookmark: _Toc118235586]C3.	New clause 17(g) to the General Conditions is added as follows:
(g)	(i)	Before commencing any demolition, piling, excavations, underpinning, shoring or such works, the Contractor shall carry out a comprehensive survey of adjoining properties and other property, properties or items expressly identified in the Contract;
(ii)	The survey shall be carried out, where possible, in the presence of the owners or representatives of the owners of such adjoining properties.
(iii)	The survey shall be recorded by suitable means to accurately show the condition of the adjoining properties at the time immediately prior to the commencement of work on the Site.
(iv)	The Principal may and shall, if requested, attend the survey. Copies of the survey documents endorsed by the owners of such adjoining properties shall be lodged with the Principal.
(v)	The survey shall not relieve the Contractor of its responsibilities or liabilities for damage to other properties adjacent to the Site.
[bookmark: _Toc118235587]C4.	New clause 17(h) to the General Conditions is added as follows:
(h)	(i)	Before commencing work on the Site the Contractor shall engage a licensed surveyor to identify the Site, certify all boundaries and position necessary survey marker pegs.
(ii)	Any discrepancies between the certified survey and the drawings shall be immediately reported to the Principal and work shall not proceed until the Principal’s instructions have been received.
(iii)	The survey drawing must include locations to all services, connection points including without limitation:
A.	telecommunications; 
B.	sewer mains (inverts);
C.	water;
D.	power;
E.	fire hydrants supply; and
F.	general features.
(iv)	On Practical Completion, the Contractor must submit to the Principal a certificate signed by a licensed surveyor certifying levels to the titled boundary.
[bookmark: _Toc118235588]C5.	The Contractor must comply with and carry out the Work in accordance with any applicable Hazardous Substances Management Plan (as defined by Australian Standard AS 2601-2001).
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[bookmark: _Toc118235590]Attachment D – COVID-19 Special Conditions
In these special conditions the following definitions apply: 
1	DEFINITIONS
(a)	Change in COVID-19 Law means a COVID-19 Law which:
(i)	comes into effect, or ceases to be in effect, after the Relevant Date but does not include an extension of a declaration or other subordinate legislation in effect on the Relevant Date on the same or substantially the same terms;
(ii)	necessitates, or results in, a change in the Works or the Contractor's method of working; and
(iii)	directly results in an increase or decrease in the Costs incurred by the Contractor in carrying out the Works.
(b)	Costs means costs necessarily incurred (excluding corporate overhead and profit of the Contractor or a Related Entity of the Contractor).
(c)	COVID-19 means the coronavirus disease caused by severe acute respiratory syndrome coronavirus 2 (SARS-CoV-2) and includes any variant or mutated strain of COVID-19 as such may arise.
(d)	COVID-19 Effects means impacts on a party's ability to perform its obligations under the Contract arising from COVID-19 (including COVID-19 Laws) and includes impacts to the cost of performing, or delay or disruption to performance of, those obligations.
(e)	COVID-19 Law means in relation to Western Australia or the Commonwealth of Australia:
(i)	an act of parliament or statute; and
(ii)	any subordinate legislation, rules, regulations, declarations, directions or by-laws,
made or amended (to the extent of the amendment) as a direct consequence of COVID-19; and
(iii)	any document or policy issued under such legislation or subordinate legislation which is made or amended (to the extent of the amendment) as a direct consequence of COVID-19 and with which the Contractor is legally required to comply.
(f)	COVID-19 Relief Event means:
(i)	a Change in COVID-19 Law;
(ii)	a suspension by the Principal under clause 3; or
(iii)	a delay arising after the Relevant Date caused as a direct result of COVID- 19 which:
(A)	has an adverse effect on the supply of labour, equipment or materials required for the Works; and
(B)	is not related to a COVID-19 Law.
(g)	Related Entity has the same meaning as in the Corporations Act 2001 (Cth).
(h)	Relevant Date means the day being 14 days prior to the Contract Date.
(i)	Works means the works to be carried out under the Contract, including temporary works.
2	COVID-19 EFFECTS
2.1	General
(a)	The parties acknowledge the potential for COVID-19 Effects and agree:
[bookmark: _Hlk94617218](i)	the Contractor is deemed to have taken into account, and fully priced and programmed for, all COVID-19 Effects known (or which should reasonably have been known or anticipated by a Contractor exercising best industry practice) as at the Relevant Date.
(ii)	the Contractor’s entitlement to: 
(A) Costs under clause 2.3(a); 
(B) an EOT under clause 2.4; 
(C) Costs under clause 2.5;

is reduced to the extent the Contractor is deemed to have taken into account, and fully priced and programmed for, COVID-19 Effects under clause 2.1(a)(i). 
(b)	The Contractor must:
(i)	proactively monitor potential COVID-19 Effects;
(ii)	use its reasonable endeavours to mitigate COVID-19 Effects;
(iii)	give fortnightly reports to the Principal on the potential or actual COVID- 19 Effects and the steps being taken by the Contractor to avoid or reduce those effects irrespective of whether the Contractor intends to make a claim;
(iv)	where an entitlement to time or Costs arises under special condition 2 or 3, provide all supporting documentation reasonably requested by the Principal (including programming and costing information) on a fully open book and transparent basis; and
(v)	include in all subcontracts relief for COVID-19 Effects that is equivalent to the relief provided in the Contract and warrant that any amounts which are due and payable to subcontractors have been duly paid by the Contractor to the relevant subcontractors.
2.2	Notice
(a)	The Contractor must promptly give notice to the Principal if the Contractor becomes aware of any potential or actual COVID-19 Effects which may:
(i)	delay or disrupt the Works;
(ii)	increase or decrease the costs of carrying out the Works; or
(iii)	otherwise have an adverse effect on the Contract,
including a description of the cause of the effect and the way in which the effect is to be avoided or reduced.
(b)	To the extent the Contractor is entitled to relief under this special condition 2, relief applies only from the date notice is given by the Contractor under special condition 2.2(a) (other than relief for the period between the Relevant Date and the Contract Date).
2.3	Change in COVID-19 Law
(a)	If there is a Change in COVID-19 Law, the Principal must pay the Contractor, or the Contractor must pay the Principal, as the case may be, the amount of the increased or decreased Costs (as applicable) in carrying out the Works which directly resulted from the Change in COVID-19 Law.
(b)	The Contractor's entitlement to be paid increased Costs under special condition 2.3(a) is reduced by the extent to which:
(i)	the Contractor could have avoided or reduced the Costs by taking reasonable steps under special condition 2.1(b)(ii); and
(ii)	the Costs are otherwise recovered or recoverable by the Contractor.
(c)	The Contractor shall have no entitlement to be paid increased Costs under clause 2.3(a) should the Change in COVID-19 Law occur after the Date for Practical Completion.
(d)	The Principal will determine the amount payable under special condition 2.3(a), acting reasonably. The Contractor must provide all supporting documentation reasonably requested by the Principal (including costing information) to enable a determination to be made under this special condition 2.3.
2.4	Extension of Time
(a)	If:
(i)	the Contractor is or will be delayed in reaching Practical Completion by a COVID-19 Relief Event;
(ii)	delay is demonstrable by reference to the critical path contained and shown in the then current program; and
(iii)	the Contractor gives the Principal a claim for an extension of time within 14 days of when the Contractor became aware (or should reasonably have become aware) of the delay including details of the nature, cause and likely extent of the delay,
the Contractor will be entitled to an extension of time for Practical Completion equal to the period of delay.
(b)	If the effects of the COVID-19 Relief Event are continuing, or not fully ascertainable at the time of giving notice under special condition 2.4(a)(iii), the Contractor may submit further claims every 14 days.
(c)	The Contractor's entitlement to an extension of time is reduced by the extent to which the Contractor could have avoided or reduced the delay by taking reasonable steps under special condition 2.1(b)(ii).
(d)	To the extent the delay is also caused by an event that is not a COVID-19 Relief Event, the delay must be apportioned according to the respective causes' contribution.
(e)	The Principal will determine the period of the extension of time under this special condition 2.4, acting reasonably. The Contractor must provide all supporting documentation reasonably requested by the Principal (including an electronic copy of the then current program) to enable a determination to be made under this special condition 2.4.
2.5	Delay Costs
(a)	Subject to special condition 2.5(b), the Contractor will be entitled to the additional Costs that it has incurred in respect of the period of the extension of time granted under special condition 2.4.
(b)	If: 
(i) 	the COVID-19 Relief Event giving rise to the extension of time occurred after the Date for Practical Completion, the Contractor shall have no entitlement to be paid additional Costs under clause 2.5(a); and
(ii)	there is a suspension under clause 3 on or before the Date for Practical Completion, the Contractor will only be entitled to the Costs incurred in demobilising and remobilising the Contractor's personnel, subcontractors and equipment.
(c)	The Contractor's entitlement to be paid Costs under special condition 2.5(a) or special condition 2.5(b) is reduced by the extent to which:
(i)	the Contractor could have avoided or reduced the Costs by taking reasonable steps under special condition 2.1(b)(ii); and
(ii)	the Costs are otherwise recovered or recoverable by the Contractor.
(d)	The Principal will determine the amount of Costs payable under this special condition 2.5, acting reasonably. The Contractor must provide all supporting documentation reasonably requested by the Principal (including costing information) to enable a determination to be made under this special condition 2.5.
 3	SUSPENSION FOR COVID-19 EFFECTS
(a)	Without prejudice to any other rights the Principal may have under the Contract, the Principal may, if the Principal determines in its absolute discretion that the suspension of the whole or part of the Works is necessary due to COVID-19 Effects, direct the Contractor to suspend the performance of the whole or part of the Works for such time as the Principal thinks fit.
(b)	As soon as the reason for any suspension no longer exists, the Principal must notify the Contractor in writing.
(c)	Upon notice from the Principal, the Contractor must recommence performance of the Works as soon as reasonably possible.
(d)	The Contractor must ensure that its subcontracts contain a suspension clause on the same terms as this special condition 3.
4	LIMIT TO CONTRACTOR’S RIGHTS
(a)	The Contractor’s entitlements under special conditions 2 and 3 are the Contractor’s sole remedy in respect of COVID-19 Effects and under no circumstances will the Contractor be entitled to recover any damages for loss of actual or anticipated profits, loss of use, loss of overhead, loss of opportunity, loss of revenue, any redundancies or any other economic loss.
(b)	Except for a breach of special condition 2 or 3 by the Principal, the Contractor is absolutely barred from making any claim against the Principal and the Principal may plead this clause as a bar to any claim by the Contractor against the Principal (whether under the Contract or otherwise at law or in equity) in respect of COVID- 19 Effects.
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