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Disclaimer

The information contained in this publication is guidance material only. It is provided in good faith
and believed to be reliable and accurate at the time of publication.

To ensure you understand and comply with your legal obligations, this information must be read in
conjunction with the appropriate Acts and Regulations which are available from the Parliamentary

The State disclaims all responsibility and all liability (including without limitation liability in
negligence) for all expenses, losses, damages and costs you might incur as a result of the
information being inaccurate or incomplete in any way, and for any reason.

In this disclaimer:

State means the State of Western Australia and includes every Minister, agent, agency, department,
statutory body corporate and instrumentality thereof and each employee or agent of any of them.

Information includes information, data, representations, advice, statements and opinions, expressly
or implied set out in this publication.

Loss includes loss, damage, liability, cost, expense, illness and injury (including death).
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Telephone: 1300 307 877

NRS: 133677
Email: commissioner@worksafe.wa.gov.au

The State of Western Australia supports and encourages the dissemination and exchange
of its information. The copyright in this publication is licensed under a Creative Commons
Attribution 4.0 International (CC BY) licence.
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Under this licence, with the exception of the Government of Western Australia Coat of Arms,
the WorkSafe logo, any material protected by a trade mark or licence and where otherwise
noted, you are free, without having to seek our permission, to use this publication in
accordance with the licence terms.

We also request that you observe and retain any copyright or related notices that may
accompany this material as part of the attribution. This is also a requirement of the Creative
Commons Licences.

For more information on this licence, visit creativecommons.org/licenses/by/4.0/legalcode
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Introduction

Section 26A of the Work Health and Safety Act 2020 (WHS Act) places a duty on a person conducting
a business or undertaking (PCBU) that provides work health and safety (WHS) services to ensure,

so far as is reasonably practicable, that those services do not impose a risk to persons at the
workplace.

What is a WHS service?

WHS services are:

Any services that relate to work health and safety including any products or things provided as part
of those services.

A WHS service involves an activity that assists or enhances the ability of another PCBU to meet their
WHS duties.

To be considered a WHS service, the activity will have all of the following characteristics:

+ it must relate to work health and safety
+ it must be intended to address the elimination of a hazard or control of a risk

it is provided by a PCBU (the WHS service provider) to another PCBU (the recipient)
+ itis provided in relation to a specific workplace or workplaces.

The WHS service could be providing any of the following that relate to work health and safety:

+ recommendations or other advice

+ testing or analysis

+ information or documents including a report, plan, programme, strategy, guideline or manual
+ training or other educational course.

For a WHS service to be provided there must be an agreement between the WHS service provider
and the recipient. This can be verbal or written. A written contractual arrangement between the WHS
service provider and the WHS service recipient may assist in determining the precise parameters of
the WHS service, and the relevant use to which it is intended to be applied.

Services that are provided internally by a PCBU, such as site specific induction training provided by a
supervisor, are not WHS services.

Services provided by unions or professional associations directly to their members are not WHS
services as they are provided to workers directly rather than by an arrangement with the PCBU.

The recipient of the WHS service is entitled to rely on the expertise of a specialist or technical expert.
However, an arrangement to acquire a WHS service does not alleviate the recipient of their health
and safety duties. The recipient still carries some responsibility for ensuring the requirements of the
WHS Act are met. This might involve ensuring the WHS service provider has the necessary expertise
to carry out the activity, and reviewing the implementation of the WHS service afterwards to ensure it
did not impose any new hazards or risks.

The more specific the advice becomes, the more likely it will be considered a WHS service. The
regulator will need to consider the facts and circumstances of each case to determine if a
contravention has occurred and prove beyond reasonable doubt there was a clear causal link
between the WHS service and the imposition of a hazard or risk.
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Relevant use

The following are examples of cases in which a relevant use of WHS services might put at risk the
health and safety of persons who are at a workplace:

+ arecommendation that is made on how to eliminate risks to health and safety at a workplace is
inadequate for that purpose so that when the recommendation is implemented at the workplace
the risks are not eliminated

+ the testing of plant at a workplace for risks to health and safety fails to identify existing risks so
that, when the plant is subsequently operated in reliance on the testing, workers at the workplace
are exposed to those existing risks

+ atraining course for workers about how they can avoid being exposed to risks to their health and
safety is inadequate for that purpose so that, when the workers put their training into practice at
their workplaces, they are still exposed to the risks.

A WHS service provider does not commit an offence if the WHS service is not used by the recipient
for the intended purpose. For example, if an engineer provides a start up checklist for a specific item
of plant and the PCBU then applies it to another item of plant, the WHS service is not being used for
the purpose for which it was provided.

What is not a WHS service?

While the WHS Act is deliberately broad in its definition of a WHS service, it is specific as to what
does not constitute a WHS service. These are:

« services provided by a WHS authority, a health and safety representative (HSR) or deputy HSR, or
a health and safety committee

+ emergency services provided by police officers or other emergency services personnel in
situations where there is a serious risk to the health and safety of any individual

+ services that are subject to legal professional privilege even where that privilege has been waived.

Where the service has the character of a WHS service, but also meets the above exclusions, it is not
a WHS service.

Services provided by industry groups or associations

General advice provided by an industry group or association is unlikely to constitute a WHS service
if it is not tailored to a specific PCBU or workplace or intended to provide a substitute for a risk
assessment by a PCBU. Examples include:

+ training an HSR in their role and responsibilities under the WHS Act
+ provision of information to PCBUs about the methodology for conducting risk assessments
+ distribution of a newsletter advising workers of recent incidents at workplaces

+ safety alerts regarding an emerging hazard for plant used widely in an industry sector including
information on the various control measures that might be contemplated by a PCBU in that sector

the provision of a list of risks that workers might face in a particular industry.

Duty of persons conducting business or undertakings that provide services relating to work health and safety —
Interpretive guideline (Released December 2021)

RSDNov21_1112



