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Part | - General

Chapter 1

INTRODUCTION
1 TERMS OF REFERENCE

1.1 The Commission was asked:

"To review offences created by Parts V, VI and VII of the Police Act 1892 and report:
() As to whether any of those offences should be abolished; and

(i)  With regard to those offences which should be retained, what changes, if any,
including changes to their description and definition, are desirable to make the
law more readily understood and more relevant to modern conditions."

1.2 The Commission has treated section 20,% which makes it an offence to disturb, hinder
or resist a member of the police force in the execution of his® duty, as falling within its terms
of reference. This offence, although it is contained in Part Il of the Police Act, is closely

related to other offences involving interference with the police found in Parts vV and VI.

1.3  The Commission has aso examined the ambit of the powers of arrest, entry, search
and the like conferred by Parts V, VI and VIl of the Police Act. These powers are closely
related to the offences under review, and in many cases offences and entry, search and arrest
powers are all conferred by the same provision. In addition, powers of entry and search have

been specifically referred to the Commission as part of its reference on Privacy. *

The reference resulted from a suggestion made by the Commission, in accordance with its statutory
function under s 11(1) of the Law Reform Commission Act 1972, to make proposals for the review of
areas of law with a view to reform, that certain of the offences in the Police Act 1892 were in need of
modernisation.

With the approval of the Attorney General: see letter dated 9 September 1986.

Where sections of the Police Act or other non-gender-neutral statutes are indirectly quoted or summarised
in this report, the male pronouns and adjectives are reproduced without alteration. Under s 10 of the
Interpretation Act 1984, words importing the masculine gender include the feminine and words importing
the feminine gender include the masculine.

4 See paras 3.33-3.34 below.
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1.4  This Report deals with the Western Australian Police Act. It does not deal with any

offences under the Commonwealth law, > which are outside the Commission's jurisdiction.

2. DISCUSSION PAPER AND CONSULTATIONS

1.5 The Commission issued a Discussion Paper® in May 1989 which examined the
provisions of Parts V, VI and VII in detail and made provisional suggestions for reform.

Thirty-eight individuals, organisations or departments responded. Their names are listed in
Appendix |I. Respondents included civil liberties groups, legal officers of the Aboriginal

Lega Service, the Legal Aid Commission, the Youth Legal Service, the Women's Advisory
Council, members of the public, the Police Department, the Police Union and individua
police officers, the Law Society, other lawyer groups and individua lawyers and justices of
the peace. The Commission wishes to express its appreciation to all the commentators for the
time and trouble they took in making commerts on the Discussion Paper. All views expressed

have been taken into account in the preparation of this Report.

16  The Commission's research has also been assisted by discussions with members and
officers of the Victorian Law Reform Commission, which is reviewing similar offences in
Victoria,” and with police representatives, the Director of Public Prosecutions and other
persons and bodies in Western Australia.  The Commission has aso had the benefit of
discussions with representatives of the Police and Attorney General's Departments in other
Australian States and Territories, and with the English Law Commission. Assistance has also
been provided by the Australian Bureau of Statistics (Western Australia Office), which
furnished the Commission with statistics of charges brought under each section of the Police
Act® These statistics relate to charges in Perth and East Perth Courts of Petty Sessions, which
together deal with about half the total charges in Courts of Petty Sessions in Western
Austrdia  They may not give a fully accurate picture of the position in country areas®

statistics for which are not available.

° Such as those under the Crimes Act 1914 (Cth). A Review Committee, chaired by Sir Harry Gibbs, has
recently conducted a Review of Commonwealth Criminal Law.

6 Police Act Offences (Project No 85 1989), referred to in this Report as the "Discussion Paper".

! Summary Offences Act 1966 and Vagrancy Act 1966: A Review (Discussion Paper No 26 1992).

These statistics relate to 1989, the latest year for which statistics are presently available. They are set out

in full in Appendix IV, and are referred to in footnotes throughout this Report. Equivalent statistics for

1984-1985 were set out in Appendix | of the Discussion Paper. These are also reproduced in Appendix

V.

Eg as regards charges for unlawfully taking or using animals (s 79A), gold stealing (ss 76A, 76C and

76D) or trespassing on enclosed land (s 82A).
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3. DEVELOPMENTS SINCE THE DISCUSSION PAPER

1.7  Important developments have occurred in two areas since the issue of the Discussion
Paper. First, as foreshadowed in the Discussion Paper,° the Police Act has been amended so
as to decriminalise the offences of being found drunk in a public place (section 53) and being
a habitual drunkard (section 65(6)). The Acts Amendment (Detention of Drunken Persons) Act
1989, which abolished these offences, introduced provisions under which police are given
powers to apprehend and detain drunken persons, without making an arrest, until they sober
up.** This amendment has made it unnecessary for the Commission to deal with this issue in
any detail.

1.8  Second, in contrast to the Discussion Paper, which contained a detailed chapter on
prostitution offences,*? this Report deals with this issue more briefly. The Discussion Paper
was written against the background of the Government's expressed policy of retaining the
present approach to prostitution and not introducing any changes without general community
support.*® It was not concerned to deal with the issue of prostitution as such, but was confined
to the particular aspects of prostitution with which the Police Act is concerned - in generd, the
public order aspects of prostitution, such as its impact on activities in streets and other public

places - and to proposals for change which were consistent with the Government's policy.

19  Subsequent to the issue of the Discussion Paper, the Minister for Police appointed a
Community Panel on Prostitution to make recommendations on what changes, if any, should
be made to the present policy on prostitution. It submitted its fina report in September
1990.%* The Panel's Report recommended the abolition of the existing offences relating to
prostitution in the Police Act. That Report is still under consideration. In this Report the
Commission therefore confines itself to discussing the implications of the proposals of the
Community Panel on these offences, and what changes of a formal nature might be made to

the existing Police Act offences if the present policy on prostitution is to continue.

10 Para10.17.

1 These provisions are set out in anew Part VA of the Police Act.
2 cho.

13 Paras9.3and 9.4.

14 Final Report of the Community Panel on Prostitution (1990).



Chapter 2
THE POLICE ACT 1892
1. STRUCTURE

21  The Police Act 1892 serves the twin purposes of regulating the police force and
providing for a large number of simple offences.! The Act is divided into a number of Parts.
The first six Parts - Parts |, I1, 1A, 1I1, 1A and IV - are concerned with the administration of
the Western Australian police force. They deal respectively with the appointment of officers
and constables, the regulations, duties and discipline of the police force, the Police Apped
Board, the appointment and regulation of special constables, aborigina aides and the
establishment of police districts. Parts |1, 1A and 111 of the Act also contain offences. In the
main, these are offences which can only be committed by members of the police force, such as
failing to deliver up accoutrements on leaving the force,? but some offences can be committed

by members of the public.?

2.2  These Parts of the Act are not dealt with in this Report. Proposals for the reform of
these provisions are to be incorporated in a Police Administration Bill to be introduced in the

present session of Parliament.*

2.3  PartsV, VI and VII of the Act are the subject of the Commission's reference. Part VA,
which was created in 1989, contains the powers to deal with drunken persons which replace

the offences involving drunkenness formerly found in Part V1.

The Criminal Code uses the term "simple offence” to denote an offence that is not an indictable offence:
sees 3. Anindictable offenceistriable by ajudge and jury in the Supreme Court or District Court (unless
the defendant is able to and does elect to be tried summarily). A simple offence is triable summarily by
magistrates (sitting without a jury) in a Court of Petty Sessions. In most other jurisdictions simple
offences are called summary offences.

S13.

Namely s 16 (personating or attempting to bribe members of the Police Force); s 16A (unauthorised use of
the word "detective"); s 18 (harbouring constables during hours of duty); s 20 (interference with police).
S 20 isdedlt with in this Report for reasons explained in para 1.2 above.

See Western Australian Parliamentary Debates (Legislative Council) 12 March 1992, 5.

By the Acts Amendment (Detention of Drunken Person) Act 1989: see para 1.7 above.
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24  Part V deals mainly with police powers to enter and search premises and detain
property, and to apprehend offenders, but most of the sections in this Part also contain offence

provisions.

25  Part VI sets out offences, punishable summarily, which are in force throughout the
State. This Part contains a large number of general offences, dealing with a wide variety of
matters including vagrancy, prostitution, betting, damage to property, possession of stolen
goods and interference with the police. Despite the title of this Part of the Act, a number of

provisions contain no offences but set out police powers or other regulatory provisions.®

2.6 Incontrast to Part VI, Part VII makes provision for offences which apply only where
no similar provisions have been made in by-laws or regulations by any Municipality, Shire
Council or Board of Hedlth.” The offences set out in this Part deal with public nuisances of

various kinds.

2.7  Part VIII contains provisions ancillary to the offence provisions set out in Parts V, VI
and VII. This Report contains no detailed consideration of these provisions.® However the
issue of what should happen to these provisions following reform of the other Parts of the Act

is briefly considered below. °

2. HISTORY™

2.8  Few of the Police Act's provisions have been developed in the context of contemporary
life and modern conditions. Most are provisions of considerable antiquity and can be traced to
provisions in United Kingdom legisation of the early 19th century or New South Wales
statutes of the same period.

2.9  The major United Kingdom sources of the Police Act are the Vagrancy Act 1824, the
Metropolitan Police Acts 1829 and 1839,'? and the Metropolitan Police Courts Act 1839.*3

6 Ss 68, 70, 72-76, 76B, 76E and 78. S 76l contains definitions.

! Sees95.

With the exception of ss 122-123, which are provisions on powers of the same kind asthosein Parts V, VI
and VII.

o See paras 3.36-3.38.

For amore detailed account see Discussion Paper paras 2.1-2.12.

The Vagrancy Act 1824 replaced legislation dating back to the 16th century. The original purpose of this
legislation was to deal with the problems of the poorer classes, but by 1824 the Act had become ageneral
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The earliest Australian statute, the New South Wales Police Act 1833,* is also an important
source of provisions in the Western Australian Police Act. Though based in part on the
Metropolitan Police Act 1829, a substantial part of the New South Wales Act was devoted to
local government matters.'® Conditions in the other Australian colonies were similar and so
these provisions were incorporated in other Australian police legidation, including the
Western AustralianPolice Act.

210 The earliest police legidation in Western Australia was the Police Ordinance 1849,
enacted because some enlargement and formal definition of police powers was thought
necessary due to the imminent commencement of transportation of convicts to Western
Austrdia’® It was replaced by the Police Ordinance 1861, the major reason for this
legidation being the formation of a united police force in 1853. In each case, these
enactments were based on the United Kingdom and New South Wales Acts referred to in the

previous paragraph rather than being drawn up with local conditiors in mind.’

211 In 1892 the present Police Act replaced the 1861 Ordinance. It was stated in
Parliament that the primary object was to consolidate the existing legislation.'® However, the
draftsmant® did not build upon the 1861 Ordinance. Instead, he took as his model the South
Australian Police Act 1869. This Act was firmly based on the United Kingdom and New
South Wales Acts, like al other 19th century Australian Police Acts. However, unlike other
police legidation, the South Australian Act combined all the provisions relating to the police -
both administrative provisions and offence provisions - in the one statute. The Parts into
which the Western Australian Act is divided are inherited from the South Australian statute.
The draftsman added the gaming provisions (which had not previously appeared in Western

catalogue of petty crimes. It classified persons committing particular offences as idle and disorderly

persons, rogues and vagabonds or incorrigible rogues according to the seriousness of the offence, which
was reflected in the penalty imposed.

The 1829 Act set up Sir Robert Peel's police force. Both Acts were in force in the London metropolitan
area. The Town Police Clauses Act 1847 contained equivalent provisions designed to be incorporated into
Actsregulating the policing of other towns.

The major purpose of this Act was the regulation of the London Police Courts, now called Magistrates

Courts - the equivalent of Courts of Petty Sessionsin Western Australia.

14 This Act regulated the police in the town and port of Sydney. The Police (Towns) Act 1838 and the
Police (Sydney Hamlets) Act 1853 introduced similar provisions for adjacent areas.

Thelong title of the Act refersto "removing and preventing Nuisances and Obstructions”. "In the absence
of effectivelocal government, the police were given the task of administering not only traditional criminal
laws but also those affecting public health and hygiene.": D Chappell and P R Wilson The Police and the
Public in Australia and New Zealand (1969) 9.

16 Russell 187.

17 1d186-187.

18 Western Australian Parliamentary Debates (1891) Vol 2, 61 (Hon G Shenton), 239 (Hon S Burt).

19 Who appears to have been J C B James, the Commissioner of Titles. see (1985) 28 JPWA Journal 32.

12

13

15
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Australian statute law) and some of the provisions of the 1861 Ordinance not found in the
South Australian Act which he wished to preserve.

2.12  There have been many amendments to the Police Act since 1892.° However its basic
organisation remains unaltered, and the drafting style remains very much that of the 19th
century. Among the provisions added in earlier years were the 1893 amendments relating to
betting® and the 1902 amendments dealing with prostitution,?> both based on United
Kingdom legislation, and the 1902 provisions on gold stealing,?® extended to pearl stealing in
1907,2* which sought to deal with problems then current in Western Australia. Drug offences
were introduced into the Act by a series of amending Acts beginning in 1928.?° Provisions
introduced in more recent years include passing valueless cheques, ?® trespass®’ and provisions

regulating public meetings.®

2.13  Other provisions have been removed. Provisions as to assault?® and dog steding®
were transferred to the Criminal Code on its enactment in 1902. Some of the procedura
provisions were also transferred to the new Justices Act in the same year. In subsequent years
various provisions relating to animals,3! the regulation of public meetings,®* drugs® ad

gaming®* have been removed from the Police Act and replaced by more specific legisiation.

20 67 statutes passed between 1893 and 1990 make amendments to the Police Act - 52 of them since 1952.
For a survey of all important amendments between 1893 and 1972, see D Brown Police Offences (1972)
10 UWAL Rev 254, 262-270.

2L Police Act Amendment Act 1893; see now Police Act 1892 ss84A -84H.

22 Police Act Amendment Act 1902 ss 7 and 8; see now Police Act 1892 ss 76F and 76G.

2 Police Act Amendment Act 1902 ss 2-6; see now Police Act 1892 ss 76A - 76E.

24 Police Act Amendment Act 1907; see now Police Act 1892 ss 76A-76E.

2 The Police Offences (Drugs) Act 1928 inserted former Part VIA "Opium and Dangerous Drugs'. The
former Part V1B, dealing with heroin, was added by the Police Act Amendment Act 1953. Both parts were
subsequently amended on several occasions. For the eventual removal of the drug offences to the Misuse
of Drugs Act 1981 see para 2.13 below.

26 S64A, inserted by Police Act Amendment Act 1959 s 3.

27 S 82A, inserted by Police Act Amendment Act 1963 s 3 and s 82B, inserted by Police Amendment Act
1980 6.

28 S B4A, nserted by Police Act Amendment Act (No 2) 1970 s 3, and s 54B, inserted by Police Act
Amendment Act 1976 s 5. For the repeal of s 54B see para 2.13 below.

29 gs55and 56.

0 se2

st S 79 - replaced by Prevention of Cruelty of Animals Act 1912 s 4; see now Prevention of Cruelty to

Animals Act 1920 s4.

S54B - see now Public Meetings and Processions Act 1984.

= Part VIA was replaced by the Misuse of Drugs Act 1981. Part VIB was repeded by the Police Act
Amendment Act 1976,. its substance having been incorporated in Part VIA.

34 Ss 85-89C were repealed by the Acts Amendment and Repeal (Gaming) Act 1987. Replacement offences
are set out inss41-42 and 44-45 of the Gaming Commission Act 1987.
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214 Asaresult of al these amendments the Police Act is now an incoherent collection of
miscellaneous offences. Any unity that it may have had when originaly drafted has long
since disappeared.

3. COMPARISON WITH THE LAW ELSEWHERE

2.15 All other Austraian jurisdictions, at one time or another, have enacted legislation
similar to the Police Act.®*® Whereas in Western Australia old legislation has been retained, in
most other jurisdictions it has been redrafted and modernised.

216 Thus, in most jurisdictions, the equivalent legidation is now called the Summary
Offences Act.3® In cases where the Act was initially called the Police Act, the old title has
been replaced by a more suitable aternative which gives a more accurate description of its
purpose. In those jurisdictions where police administration and offence provisions were
combined in the same Act, the police administration provisions have been removed to a
separate Act.*’

217 In nearly al cases, the provisions of these statutes have been redrafted in a more

38

modern form and arranged in a more coherent order.®® In several jurisdictions the legislation

has been reformed by repealing out-of-date offences and modernising others. The two

% New South Wales: Police Act 1833, later supplemented by Police Act 1853 and Police Offences Act 1855,
al replaced by Police Offences Act 1901; Vagrancy Act 1835, successively replaced by Vagrancy Act
1851, Vagrancy Act 1901 and Vagrancy Act 1902. Queensland: the New South Wales legislation was
received in 1859 and remained in force there until 1931. Victoria: the Vagrant Act 1852 and the Town
and Country Police Act 1854 were based on the then-current New South Wales legislation. They were
replaced by the Police Offences Act 1865 and by several successive consolidations, the latest being the
Police Offences Act 1958. Tasmania: Police Act 1838, successively replaced by Police Act 1865, Police
Act 1905, Police Offences Act 1935. South Australia: Police Act 1844, successively replaced by Police
Act 1863, Police Act 1869, Police Act 1916 and Police Act 1936. The Police Act 1916 (SA) wasthe
model for the Northern Territory Police and Police Offences Ordinance 1923, and this in turn was used as
the basis of the Australian Capital Territory Police Ordinance 1927 and Police Offences Ordinance 1930.
For generally similar legislation elsewhere, see Police Offences Act 1884 (NZ), replaced in 1908 and
1927; (Papua) Vagrancy Act 1912, Police Offences Act 1912; (New Guinea) Police Offences Act 1925.

% Summary Offences Act 1988 (NSW) (the new name was first adopted in the Summary Offences Act 1970);
Summary Offences Act 1966 (Vic) (but some of the equivalent provisions are contained in other
legislation: see fn 44 below); Summary Offences Act 1953 (SA) (originally called the Police Offences
Act, but renamed in 1985); Summary Offences Act (NT) (renamed in 1978); Summary Offences Act
1981(NZ); Summary Offences Act 1977(PNG) In the other jurisdictions, the title of the equivalent Act
varies; see Vagrants, Gaming and other Offences Act 1931(Qld); Police Offences Act 1935 (Tas); Police
Offences Act 1930 (ACT).

37 Police Offences Act 1953(SA); Summary Offences Act 1978 (NT). In the ACT, athough the Police
Offences Ordinance 1930 had been based on the South Australian legislation, the police administration
provisions had been put in a separate Act (the Police Ordinance 1927) from the beginning.

8 See particularly Vagrants, Gaming and Other Offences Act 1931(Qld); Summary Offences Act 1970
(NSW); Police Act 1905 (Tas), Police Offences Act 1935; Police Offences Act 1953 (SA).
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jurisdictions which have enacted the most comprehensive reforms are New South Wales and

the Australian Capita Territory.

2.18 In New South Wales, legidation passed in 1979 repealed the Summary Offences Act
1970 and replaced it with 16 separate Acts.*® A number of offences seen as out of date,
particularly drunkenness, having no visible lawful means of support, offensive conduct,
unseemly language and certain offences relating to prostitution, were repealed. In 1983 the
repealed offence of offensive conduct in public places was reintroduced on a more limited
basis.*° The Summary Offences Act 1988 increased penalties and reintroduced the option of a
prison sentence for a number of offences. It also brought some of the individual statutes*
together again in one enactment. Although there have been shifts of direction since 1979,
there is no doubt that the present legidation in New South Wales represents a significant
improvement on the old pre-1979 law.

2.19 The reforms in the Australian Capital Territory have been even more comprehensive
than in New South Wales. The Police Offences (Amendment) Ordinances 1983 and 1984
repealed practically all the provisions of the Police Offences Ordinance.*? This left a Police
Offences Ordinance containing only six sections prescribing offences, nearly all dealing with

prostitution.

220 Two other jurisdictions in which there have been significant reforms are South
Australia and New Zealand. In both jurisdictions the legislation, *® in substance, drafting and

arrangement, is greatly superior to the Police Act 1892.

2.21 Inthe other Australian jurisdictions the reforms have not been so substantial, though in

no case is the current legidation as old as in Western Australia. In Victoria - where in 1966

3 The most important of these were the Offences in Public Places Act, the Public Assemblies Act, the
Intoxicated Persons Act and the Prostitution Act, and amendments to the Crimes Act 1900, the Inclosed
Lands Protection Act 1901 and the Gaming and Betting Act 1912. Certain provisions of the Police
Offences Act 1901 remained in force. On the New South Wales 1979 legislation, see JM Smail, J Miles
and K Shadbolt Justices Act and Summary Offences (New South Wales) paras 9001-9161 (November
1980); New South Wales Parliamentary Debates, 23 April 1979, 4826-4832, 4917-4926; J S Andrews
"Repeal" of the New South Wales Summary Offences Act (1979) 3 Crim LJ 295.

40 Offencein Public Places (Amendment) Act 1983(NSW)

4 The Offences in Public Places Act 1979, the Public Assemblies Act 1979 and the Prostitution Act 1979

were all repealed: New South Wales Parliamentary Debates (Assembly), 31 May 1988, 804-808.

Except for certain provisions which were transferred to the Crimes Act 1900 (a New South Wales statute

applying inthe ACT) and anew Unlawful Games Ordinance 1984.

43 Summary Offences Act 1981(NZ); Summary Offences Act 1953(SA) - the major reforms were effected by
the Police Offences Act Amendment Act 1985, which gave the Summary Offences Act its present title.
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the Police Offences Act 1958 was divided up into a number of individua enactments**

without much substantial reform - the need for reform has been recognised by the Attorney

General, who in August 1988 asked the Victorian Law Reform Commission to review the

Vagrancy Act 1966 and the Summary Offences Act 1966. The Victorian Commission issued a

Discussion Paper, reviewing a range of possible reforms, in July 1992. The reforms, if

implemented, would give Victoria a modern Summary Offences Act comparable to those of
New South Wales and the Australian Capital Territory.

2.22

In Western Austraia the Police Act in essence remains much as it was when originally

drafted in 1892. The contrast with the situation in most other jurisdictions is marked.*®

44

45

Vagrancy Act 1966 (Vic), Summary Offences Act 1966; Protection of Animals Act 1966; Lotteries
Gaming and Betting Act 1966. Part V of the Police Offences Act 1958 (dealing with obscene and indecent
publications) continued in force.

At the time of the enactment of the Criminal Code a proposal to reform the Police Act was under
consideration: see Western Australian Parliamentary Debates (1902) Vol 20, 2768. In 1906 a Police
Offences Bill was introduced into Parliament which would have consolidated all legislation then existing
and remodelled the Act, with substantial redrafting and rearrangement of sections. The debates in
Parliament reveal that the draftsman had undertaken wide research and used provisions from legislation in
all the Australian jurisdictions, England and New Zealand as the source of particular sections: see
Western Australian Parliamentary Debates (1906) Vol 29, 549-556, id (1907) Vol 31, 530-532. In 1952
there was a move to redraft the Act and divide it into separate Acts dealing with police administration and
offences:. see Western Australian Parliamentary Debates (1952) Vol 132, 1558. This followed the
enactment of the Police Act Amendment Act 1952 consolidating all amendments into the main Act. In
1964 it was announced that the Government was undertaking a review of all statutes, including the Police
Act: see Western Australian Parliamentary Debates (1964) Vol 168, 1496. On each occasion, no major
reformsto the Police Act resulted.



Chapter 3
THE COMMISSION'S APPROACH
1. INTRODUCTION

3.1 In Chapters 4 to 16 of this Report the Commission makes recommendations as to the
offences contained in Parts V, VI and VII of the Police Act. The Commission recommends
that some offences be abolished and that others be retained, either in their present form or with
amendments. In Chapters 17 and 18 the Commission makes recommendations as to the
powers of arrest, entry, search and seizure contained in Parts V, VI and VII. Agan these
recommendations involve the retention or revision of some provisions and the repeal of
others. In this Chapter the Commission deals with a number of general issues which underpin
the recommendations in Chapters 4 to 16 and 17 and 18. Many of these issues were dealt with

in Chapter 3 of the Discussion Paper.
2. A SUMMARY OFFENCESACT

3.2  TheCommission recommends that the offence provisions recommended for retention
should be separated from the administration provisions in the earlier Parts of the Police Act
and set out in a separate statute called the Summary Offences Act. This recommendation was
foreshadowed in the Discussion Paper. 1t will be reflected by the proposals for reform of the
administration provisons of the Police Act which are to be incorporated in a Police
Administration Act.?

3.3  Enactment of a separate Summary Offences Act would implement a proposa first made
in 1906,% and would follow the example of South Australia and the Northern Territory, which
abandoned the origina South Australian model of a single Act containing both administration
and offence provisions in favour of separate legislation regulating the police force and setting

out summary offences.* Both South Australia and Northern Territory use the title "Summary

Para 3.15.

See para 2.2 above.

See para 2.22 above fn 45.
See para 2.16 above.

N I N
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Offences Act", as do New South Wales, Victoria and New Zealand.® It is inappropriate for
simple offences to be set out in an Act entitled the "Police” Act, just as it was inappropriate
for the inferior criminal courts to be referred to as "Police" Courts.® Even if it be argued that
the use of the word "Police” has nothing to do with the Police Force, but refers to the
regulation of a town or city, this usage is now obsolete, and it is misleading and undesirable

to refer to particular offences as "police offences’.

3. INDIVIDUAL OFFENCES

34  The Commission's terms of reference require it to review the offences in Parts V, VI
and VII of the Police Act and make recommendations as to whether any offences should be
abolished, and what changes should be made to those which are retained to make the law more

readily understood and more relevant to modern conditions.

35 A number of genera considerations have guided the Commission in making its
recommendations.

@ Whether offences should be abolished

3.6  Where the Commission has recommended that an offence be abolished, it has
generally done so for one or more of the reasons discussed below under the following
headings -

(i) duplication;

(i) relevance to contemporary society;

(i) civil liberties implications;

(iv)  consistency with criminal law principles,

V) burden of proof;

(vi)  freguency of usage;

(vii)  the position in other Australian jurisdictions; and

(viii)  more appropriate location elsewhere.

Ibid.
The reference to "Police Court" in s 22 was amended to read "Court of Petty Sessions" in 1983: Police
Amendment Act 1983 s 3.

A usage derived from the Greek "polis", meaning town or city: see Nichols xxi.
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0] Duplication

3.7  Where an offence in the Police Act is broadly similar to some other offence, the law

can be simplified by eliminating one of them.

3.8 Inmany cases, thereis duplication of offences within the Police Act itself. Sometimes
this has occurred as aresult of provisions being drawn from different sources by the drafter of
the 1892 Act or of the South Australian model which he used - for example, the various
offences involving interference with the police® In other instances, the duplication has
resulted from older provisions not being modified or repealed when new provisions were
added, as in the case of the offences involving offensive weapons.® The Commission's

recommendations eliminate such instances of unnecessary duplication. *°

3.9 In other cases duplication has been caused by the enactment of new legidation which
supersedes provisions in the Police Act without repealing those provisions. An important
example of this process is the enactment of provisions in the Health Act 1911 and the Local
Government Act 1960 (or its predecessors) which render obsol ete the nuisance and obstruction
provisions in Part V11 of the Police Act.** In such cases, the Commission's recommendation
that the Police Act provision be repealed eliminates such duplication without affecting the
scope of the criminal law. 2

(i) Relevance to contemporary society

3.10 Many offences in the Police Act owe their origins to bygone socia conditions and

have little relevance to contemporary society. This is the case, for example, with offences

8 Ss 20, 41(1), 41(7), 66(7), 67(3) and 90: see paras 5.1-5.5 below.

o Ss 65(4) and 65(4a): see paras 12.5-12.12 below.

10 For other cases in which the Commission's recommendations are based on the elimination of duplication
within the Police Act, see paras 6.1-6.15 (ss 54, 59 and 44); paras 11.6-11.10 (ss 58A, 59: extinguishing
lights); paras 13.10-13.11 (s 71); paras 13.12-13.21 (ss 76A-76E); paras 13.31-13.34 (s 82); paras 15.22-
15.24 (s 65(3)); paras 16.1-16.14 (Part V11I).

1 Seeparas 16.1-16.14 below and Appendix I11.

12 For other cases in which the Commission's recommendations are based on the elimination of duplication
between the Police Act and more recent legislation, see paras 6.16-6.18 (s 64); paras 6.19-6.20 (s 66(5));
paras 10.1-10.8 (ss 84B and 84C); paras 11.6-11.10 (ss 58A and 59: extinguishing lights); paras 14.9-
14.11 (s 66(2)); paras 14.22-14.24 (s 66(12)); paras 15.2-15.3 (s 47); paras 15.4-15.7 (s 51); paras 15.8
15.12 (s 57); paras 15.19-15.21 (s 63); paras 15.25-15.27 (s 66(10); paras 15.31-15.33 (s 83); paras 16.1-
16.14 (Part VII).



14/ Chapter 3

involving being found in a "place, stable or outhouse" for an unlawful purpose,'® prize-
fighting (fighting, usually with bare fists for reward),* attempts to obtain "sustenance relief"
by false representations,*® pretending to tell fortunes,*® and preventing the playing of certain
games on Christmas Day and Good Friday.'’ Practically the whole of Part VI reflects the

socia conditions of the early 19th century. 8

3.11 A particular aspect of this problem is that many offences in the Police Act single out
particular people on the basis of their status, rather than because of their conduct on a
particular occasion. An example is section 42, which gives police power to remove any

common prostitute, reputed thief, or other loose, idle or disorderly person from theatres and

similar premises. If such a person remains after being ordered to leave, an offence is
committed. This approach can be traced back to the original purposes of the Vagrancy Acts
(to which such provisions owe their origin), which were passed to deal with the poorer classes
and the problems they occasioned.’® In the Commission's view it is unsatisfactory for
offences which depend on the category a person falls into, rather than on their conduct, to
remain on the statute book, unless their existence is justified by some other consideration.

Accordingly the Commission recommends the repeal of a number of offences on the ground
that they are based on the status of the offender.?°

(iii)  Civil libertiesimplications
3.12 The Commission has considered the offences in the Act from the standpoint of

whether they maintain an appropriate balance between the interests of individuals and those of

the state. Although essentially a statute setting out petty offences, the Police Act contains a

13 S 66(8): see paras 8.2-8.17 below. In addition, s 66(9) makes it an offence to wander about or lodge in

any outhouse, deserted or unoccupied building, or in the open air, or in any vehicle, without any visible
lawful means of support: see paras 4.6-4.8 below.
14 S64: see paras 6.16-6.18 below.
15 566(24) and (2b): see paras 14.12-14.15 below.
16 566(3): see paras 14.16-14.21 below.
' S61: see paras 15.13-15.18 below.
18 See paras 16.4-16.5 below. For other examples of cases where the Commission’'s recommendations are
based on the lack of relevance of the offence to contemporary society, see paras 9.28-9.29 (s 65(8)); paras
12.7-12.9 (s 65(4)); paras 13.10-13.11 (s 71).
On the history of the Vagrancy Acts, see W Blackstone Commentaries Book 4 para 198; L Radzinowicz A
History of English Criminal Law and its Administration from 1750 vol 4 (1968) 1-42; L Radzinowicz and
R Hood A History of English Criminal Law and its Administration from 1750 vol 5 (1986) 339-375;
Home Office Working Paper Appendix A; K Buckley Offensive and Obscene: A Civil Liberties Casebook
(1970) 237-252; see also the judgment of Scott LJinLedwith v Roberts[1937] 1 KB 232, 261-266.
20 See paras 4.2-4.5 (s 65(1)); paras 4.9-4.12 (s 65(7) and (9)); paras 9.28-9.29 (s 65(8)).

19
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number of offences which affect civil liberties, for example freedom of the person,®* freedom
of assembly and association, 2 freedom of expression, % and the right to silence when charged
with a criminal offence.?* Important civil liberties issues are also raised by the powers of
arrest, entry, search and seizure found in the Police Act.?® In a number of instances, its
recommendations for the repeal or modification of particular offences are based on
conclusions that the offences in question represent an unnecessary intrusion on civil

liberties.?®
(iv)  Consistency with criminal law principles

3.13 Thereis an important relationship between the offences in Parts V, VI and VII of the
Police Act and the Criminal Code. These Parts of the Act were originally conceived as a code
of simple offences and the procedure for dealing with them, just as the Criminal Code,
originaly enacted in 1902 and re-enacted in 1913, was intended to be a codification of all
indictable offences. Genera principles of crimina law should therefore apply to the Police
Act, and legidation replacing it, just as much as to the Code. In many respects, thisis already
recognised. For example, the general principles of criminal responsibility set out in Chapter V
of the Code, and many other Code provisions of a genera nature, 2’ apply to al offences and

not just Code offences.

3.14 In the Commission's view, a few Police Act offences are inconsistent with general
criminal law principles. One example is the offence of possessing offensive weapons,®® which
applies even in circumstances when the use of such weapons would be a legitimate exercise of
the right of self-defence recognised by the Code.?® Another example is the offence of being
suspected of being about to commit an offence,® the existence of which is incompatible with

the principle that the criminal law only punishes those who have committed acts which have

2L Ss565(1) and 66(9) (see paras 4.2-4.8 below).

22 Ss552, 54A (see paras 7.1-7.9 below); ss 67(4) and 83B(3) (see paras 8.18-8.23 below).

23 Ss54.and 59 (see paras 6.1-6.15 below); s 66(5) (see paras 6.19-6.20 below).

24 571 (see paras 13.3-13.6, 13.10-13.11 below).

% SeeChs17 and 18.

26 Seeparas 4.2-4.5 (s 65(1)); paras 4.6-4.8 (s 66(9)); paras 8.18-8.23 (ss 67 and 82B(3)); paras 13.10-13.11
(s71).

27 Eg arrest (Criminal Code s 564), compensation and restitution (ss 716A-719).

23 S65(4a) (see paras 12.10-12.12), and see also s 65(5) (paras 12.19-12.23).
S3L.

30 543(1): seepara4.17.
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the potential for harm, such as an incitement or attempt to commit an offence, and not a mere

suspicion that a person is about to commit an offence. 3!

(V) Burden of proof

3.15 A fundamental principle of the crimina law is that it is for the Crown to prove al the
elements of an offence beyond reasonable doubt.®? This principle has been adopted in Code
jurisdictions such as Western Australia. It is only in relation to specific defences, such as
insanity, *® or other matters where something is to be presumed against the defendant until the
contrary is proved, that the burden of proof is placed on the defendant on the balance of
probabilities.3* These cases are comparatively rare. In the Police Act, on the other hand, a
number of offences place the burden of proving a particular matter on the defendant on the

balance of probability. The following bear the burden of proving a particular matter -

* Persons having no visible lawful means of support.®

* Persons in possession of deleterious drugs or housebreaking implements.

* Persons in possession of property reasonably suspected of being stolen.*’

* Persons found in possession of gold, pearl or uncut diamonds reasonably suspected of

being stolen, 3 persons charged with assisting them, 3 and persons accompanying them
at the time of finding. *°

31 AsG Williams Textbook of Criminal Law (2nd ed 1983) 402 states:

"So long as a crime lies merely in the mind it is not punishable, because criminal thoughts often occur
to people without any serious intention of putting them into execution.”

32 Woolmington v DPP [1935] AC 462, 481 per Viscount Sankey: "Throughout the web of the English

Criminal Law one golden thread is always to be seen, that it is the duty of the prosecution to prove the

prisoner's guilt. . . . If, at the end of and on the whole of the case, there is a reasonable doubt . . . the

prosecution has not made out the case and the prisoner is entitled to an acquittal." See also He Kaw Teh v

R (1985) 157 CLR 523.

See the Commission's Report on The Criminal Process and Persons Suffering from Mental Disorder

(Project No 69 1991) paras 2.23-2.25.

3 See JM Herlihy and R G Kenny An Introduction to Criminal Law in Queensland and Western Australia
(3rd ed 1990) para 621, and Ch 6 generally.

% Ss 65(1) and 66(9): see paras 4.2-4.8. In Zanetti v Hill (1962) 108 CLR 433 at 449, Menzies J said of s
65(1): "It is a provision creating offences outside the ordinary principles of the criminal law whereby the
prosecution must prove every element of an offence beyond reasonable doubt and in specified
circumstances the section requires a person charged to exculpate himsdf to the satisfaction of the
justices".

% 3s565(5) and 66(4): see paras 12.19-12.27.

37 569: seeparas 13.2-13.9.
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Tenants or occupiers of premises where gold, pearl or uncut diamonds are found,**
persons present at the time of the finding, ** and persons watching or patrolling such

premises,*®

Persons who obtain money or property by passing cheques which are not paid on

presentation within 60 days of opening a bank account.**

Persons who live with, or are habitualy in the company of, a protitute and have no

visible means of support.*®

In such cases the defendant is denied the right to which defendants are normally entitled under

general principles of criminal law. %

3.16 Reversing the normal burden of proof, and requiring the defendant in a criminal case

to prove his or her innocence, is generaly disapproved.*” In recent years, the practice has

been condemned in the reports of a number of investigating bodies, including the Senate

Standing Committee on Constitutional and Lega Affairs,*® the Victorian Legal and

Constitutional Committee® and the Review of Commonwealth Criminal Law. >°

38
39
40
41
42
43
44
45
46

47

48
49
50

S 76A: on ss 76A -76E see paras 13.12-13.21.

S76D(1).

S76D(2)(b).

S76B.

S76C.

S76D(2)(a).

S64A: see paras 14.3-14.7.

S76G(1)(a): see paras 9.13-9.20.

It should also be noted that s 72 of the Justices Act 1902 provides that where a complaint of a simple
offence negatives any exemption, exception, proviso or condition contained in the Act creating the
offence, the defendant has the burden of proving that he or she is entitled to a defence based on the
exemption, exception, proviso or condition. Thereisno similar rule for indictable offences. In such cases
s 72 has the effect of placing a legal burden of proof on the defendant. In its Courts of Petty Sessions
report (para 6.33) the Commission recommended that s 72 should ultimately be repealed and that, as a
transitional measure, it should be amended so as to apply only to offences presently existing. A review
should be undertaken of all offences where the onus of proof is reversed with the object of determining
whether the reversal can be justified in any case. Where it is considered to be necessary to have a special
rule, the rule should be expressed in the provision creating the offence.

See eg the authoritative discussion by G Williams The Proof of Guilt (3rd ed 1963) 184-186 and “The
Logic of "Exceptions" ” (1988) 47 Camb LJ 261.

The Burden of Proof in Criminal Proceedings(1982).

Report on the Burden of Proof in Criminal Cases (1985).

Final Report (1991) Part I1.
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3.17 In addition, reversal of the burden of proof is generally inconsistent with the

International Covenant on Civil and Political Rights, article 14(2) of which provides that:

"Everyone charged with a crimina offence shall have the right to be presumed
innocent until proved guilty according to law."

This Covenant has been incorporated into Australian law as Schedule 2 to the Commonwealth
Human Rights and Equal Opportunity Commission Act 1986.°! It was ratified by Australia
and has been in force in Austraia since 13 November 1980.%2 The First Optional Protocol to
the International Covenant, which came into force for Australia on 25 December 1991, gives
individuals a direct right of petition to the Human Rights Commission of the United Nations
General Assembly.®® A statutory provision which reverses the burden of proof is not rendered
invalid by article 14(2). The Human Rights and Equal Opportunity Commission set up under
the 1986 Act has power only to attempt conciliation with the consent of the parties and no
power to make an enforceable determination. An individual could complain to the Human
Rights Committee of the United Nations General Assembly under the First Optional Protocol,
but there are a number of procedural hurdles to be surmounted, most importantly the
exhaustion of all local remedies, but again this could not result in the invalidation of the
offending statutory provision. Nonetheless the existence of article 14(2), and its interpretation
by the Human Rights Committee,®* show the extent to which reverse onus provisions are now

disapproved of by internatiorel law.>®

3.18 There are provisions similar to article 14(2) in the Canadian Charter of Rights and
Freedoms and the European Convention for the Protection of Human Rights and Fundamental
Freedoms. Section 11(d) of the Canadian Charter provides that any person charged with an
offence has the right to be presumed innocent until proved guilty according to law. A
Canadian court may declare that a reverse onus provision violates the presumption of

innocence recognised by the Charter and is therefore invalid, though in each case it is

51 Whether this has the effect of incorporating the Covenant into State, as opposed to Commonwealth, law is

debatable. There is also some doubt whether the reference to the Covenant in Schedule 2 amounts to

incorporation. See generaly G P JMcGinley “The Status of Treaties in Australian Municipal Law: The

Principle of Walker v Baird Reconsidered” (1990) 12 Adel LR 367.

Review of Commonwealth Criminal Law Human Rights in Relation to the Commonwealth Criminal Law

(Discussion Paper No 15 1988) para 2.2.

53 International Protection of Human Rights "Reform’ (No 63 Summer 1992) 31.

>4 See D McGoldrick The Human Rights Committee: Its Role in the Development of the International
Covenant on Civil and Political Rights (1991) 403-405, 419-420.

% The Commission is indebted to Ms Meredith Wilkie, Research Fellow at the University of Western
Australia Crime Research Centre, for assistance with the matters discussed in this para.

52
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necessary to examine the substance and effect of the provision. In R v Oakes,>® for example,
the Canadian Supreme Court found that a provision of the Canadian Narcotics Control Act
1970, under which a defendant found in possession of a narcotic bore the onus of disproving
that he did not have it for the purpose of trafficking, violated the presumption of innocence

recognised by section 11(d) and was therefore of no force and effect. The court said:

"If an accused bears the burden of disproving on a balance of probabilities an essential
element of an offence, it would be possible for a conviction to occur despite the
existence of areasonable doubt."®’

Article 6(2) of the European Convention is in identical terms to article 14(2) of the
International Covenant. The European Commission on Human Rights may make a
declaration that a reverse onus provision infringes article 6(2).°® In countries which have
recognised the right of individual petition, individuals have a right to complain to the
Commission, which can attempt conciliation and if this fails report a violation of the law.

Neither of these provisions has any effect in Australia, but they provide further illustration of

the general worldwide disapproval of reverse onus provisions.

3.19 Inthe Discussion Paper™® the Commission stated its provisional view that the proposed
Summary Offences Act should conform with the general principles bund in the Criminal
Code, and that the burden of proof should not be reversed unless there are specia reasons for
so doing. The developments referred to above have reinforced that view. Accordingly the
Commission has recommended the abolition of some offences which reverse the burden of

proof®® and the modification of others to eiminate the reversal.®*
(vi)  Freguency of usage
3.20 One factor which has influenced the Commission in drawing up its recommendations

is the frequency of usage of particular offences. Appendix IV sets out statistics showing the
number of charges brought under each Police Act offence in the Perth and East Perth Courts

%6 (1986) 26 DLR(4th) 200.

57
Id 222.

%8 For comment by the Commission on art 6(2), see Pfunder's Case: Austria v Italy (1963) 6 Y earbook
ECHR 740.

% Para3.25.

80 SsB4A, 65(1), 66(9), 76A, 76B, 76C, 76D.
61 ss565(5), 66(4), 69, 76G(1)(a).
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of Petty Sessions in 1989, the latest year for which statistics are available.®> These courts
together deal with about half the charges in Courts of Petty Sessions in the State as a whole.
While it is likely that there will be some variations in smaller population centres and rural

areas,®® these statistics are nonetheless a useful guide to the sections of the Act under which
charges are brought.

3.21 Thefact that no or few charges are brought under a particular section does not of itself
prove that the offence is not necessary, nor does the fact that a particular section is frequently
used preclude reform. Nonetheless, in a number of instances the fact that particular offences
are not used is a consideration which, together with other reasons, has caused the Commission

to conclude that certain offences should not be retained.®*
(vii)  Theposition in other Australian jurisdictions

3.22 As pointed out in Chapter 2,%° in most other Australian jurisdictions the legislation
equivalent to the Police Act has been reformed and many offences that used to exist have been
repealed. The Commission has borne in mind the importance of not repealing a particular
offence simply to fall into line with the position elsewhere. The trend in other jurisdictions is
not conclusive evidence of the correctness of a particular view. Further, there may be factors
peculiar to Western Australia which may justify a difference in the law.

3.23 However, in the absence of special factors of this kind, the attitude taken in other
jurisdictions is a consideration which, together with others, has influenced the Commission to

recommend the repeal of particular offences.®® The summary offences statutes in the various

62 Appendix | of the Discussion Paper contained similar figures for the period 1 July 1984 - 30 June 1985.

These are reproduced in Appendix |V to enable comparison to be made with the 1989 figures.

For exanple, charges of gold stealing under s 76A are likely to be brought in Kalgoorlie; some sections,

eg ss 79A (unlawfully taking animals) and 82 (destroying property with intent to steal), contemplate rural

conditions.

See paras 4.2-4.5 (S 65(1)); paras 4.6-4.8 (S 66(9)); para4.17 (s 43(1): being about to commit an offence);

paras 5.11-5.12 (s 41(1): harbouring); paras 8.18-8.23 (ss 67(4) and 82B(3)); paras 11.6-11.10 (ss 58A

and 59: extinguishing lights); paras 13.31-13.34 (s 82); paras 14.10-14.11 (s 66(2)); paras 14.22-14.24 (s

66(12)); paras 15.2-15.3 (s 47).

% Pparas2.15-2.22 above.

6 See paras 4.2-4.5 (s 65(1)); paras 4.6-4.8 (s 66(9); paras 4.9-4.12 (ss 65(7) and (9)); para 4.17 (s 43(1):
being about to commit an offence); paras 5.11-5.12 (s 41(1): harbouring); paras 8.18 - 8.23 (ss 67(4) and
82B(3)); paras 9.28 - 9.29 (s 65(8)); paras 11.6 - 11.10 (ss 58A, 59: extinguishing lights); paras 13.10-
13.11 (s 71); paras 13.12-13.21 (ss 76A-76E); paras 13.31-13.34 (s 82); paras 14.10-14.11 (s 66(2)); paras
14.22-14.24 (s 66(12)); paras 15.8-15.12 (s 57); paras 15.22-15.24 (s 65(3)); paras 16.1 - 16.14 (Part V1I).

63

64



The Commission’s Approach / 21

Australian jurisdictions al have a common ancestry®’ and deal with the same kinds of
problems. The South Australian, Northern Territory and Australian Capital Territory
legidation is of particular assistance because the South Australian Police Act 1869 was the
basis of the legidation in each of these jurisdictions, and this was the model which was used
by the drafter of the Western AustralianPolice Act.

(viii)  More appropriate location elsewhere

3.24 A fina consideration which has influenced the Commission is the Western Australian
statute book viewed as a whole. Particular provisions which originally were properly located
in the Police Act are now more appropriately placed elsewhere. The chief example is the
provisons on betting, which the Commission recommends should be incorporated in the
Betting Control Act 1954.°%8 Relocation of offences along such lines merely continues a

process which has been going on ever since 1892.°°

(b)  What changes should be made to offences that areretained

3.25 In many cases, the Commission recommends that offences which are to be retained
should be modified. Often the changes recommended by the Commission are changes of
substance, and the reasons behind such recommendations are set out in relation to each
particular offence. At a more general level, however, the Commission is concerned to ensure
that the new legidation which replaces the Police Act is drafted in contemporary form. In

particular, it recommends that -

1 All offences which are retained should be redrafted in the current style used by

70

Parliamentary Counsel.”~ Suggested drafts of particular offences put forward

in this Report are intended to reflect this approach.

2. The drafting of the offences should be consistent both within the proposed
Summary Offences Act and with the Criminal Code. This applies particularly

to the expression of mental elementsin offences.

67 Seepara2.15 above.

8 Seeparas10.1-10.16 below.

%9 Seepara2.13 above.

& See G C Thornton Legislative Drafting (3rd ed 1987) 291-294. It should be noted that the provisions of
the Police Act as currently drafted are not gender-neutral. Asto this, see Ch 1 fn 3 above.
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3. Definitions and terminology should be standardised to the extent that the
context permits. This applies, for example, to terms such as "public place" and
"premises’, and aso to references to members of the police force™ and the
courts which deal with offences.”? Anachronisms such as references to "hard

labour" in relation to imprisonment should be removed.

(© Penalties

3.26 The Commission recommends that when the offences are redrafted the penalties set
out for each offence should be reviewed, so that they are appropriate to the offence in question
and consistent as between different offences. The Commission has not conducted any detailed
examination of the penalties specified in the offence provisions becalse its terms of reference
do not require it to do so. It has however commented on particular cases where the penalty
seems inappropriate, or inconsistent with that provided for other offences.”

4. RELATIONSHIP WITH THE Criminal Code

3.27 In many instances Police Act offences overlap, completely or partially, with offences
in the Criminal Code which deal with the same subject matter.”* In such cases, the police
have a discretion as to whether to charge the defendant with an indictable offence under the

Code or a simple offence under the Police Act.”

n The Act usualy refers to "members' or "officers and constables’, but there are some interesting

distinctions and variations, eg "senior constable in charge of a Police Station" (s 40), "any member of the
Police Force of or above the rank of sergeant” (s 52(4)); "constable or other peace officer" (s 67(3)), asto
which see Nichols 108. It would be more appropriate to use the term "police officer" whichisdefined in s
5 of the Interpretation Act 1984.

The Act contains frequent references to hearings before "a Justice” or "two or more Justices' or "a
stipendiary magistrate”. If the offences are simple offences, the procedure for dealing with them is set out
in the Justices Act 1902. For the Commission's recommendations for changes in this procedure, see
Courts of Petty Sessions Report Chs4-7.

For earlier general reviews of the penalties in the Police Act, see Police Act Amendment Act 1964 and
Police Act Amendment Act (No 2) 1975.

The major instances are: damage to property (s 80 and Criminal Code ss 444 and 465); challenge to fight
(s 64 and Criminal Code s 73); possession of offensive weapons or housebreaking implements (ss 65(4),
65(44) and 66(4), and Criminal Code s 407); unlawfully taking animals (s 79A and Criminal Code s 428);
imposition on charitable institutions (s 66(2) and Criminal Code s 409); fraudulently manufacturing
spurious metals (s 66(12) and Criminal Code s409).

Note that s 126 of the Police Act provides that nothing in the Act should prevent a person being
prosecuted on indictment for an offence made punishable on summary conviction by the Act. S 127
allows a person charged with an offence cognisable by a court of superior jurisdiction to be committed for
trial to a court of competent jurisdiction. For discussion of these provisions see Appendix 1.
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3.28 The position is complicated by the fact that many Code offences allow an alternative
of summary prosecution for an indictable offence. Generally, such provisions give the
defendant a right to elect summary trial, subject to the control of the court.”® In such a
situation there may be three possible alternatives. In a case involving damage to property, for

example -

* The defendant could be charged with the indictable offence of damage to property
under section 444 of the Code, and prosecuted on indictment before a judge and jury.

The maximum penalty on conviction is 10 years imprisonment.”’

* In cases involving damaging property other than by fire, the defendant could be
charged with the indictable offence under section 444, but if the amount of the injury
done does not exceed $4,000, or if the amount of the injury done does not exceed
$10,000 and the court considers that the charge can adequately be dealt with
summarily, the defendant may elect to be tried summarily by a Court of Petty
Sessions. In this case, under section 465 of the Code the maximum penalty is

imprisonment for 3 years or a fine of $12,000.

* The defendant may be charged with the smple offence of damage to property under
section 80 of the Police Act. The defendant will be tried summarily by a Court of
Petty Sessions, and the maximum penalty is imprisonment for 6 months or a fine of
$500.

If the defendant is charged with the indictable offence he or she has a say in whether or not the
case is tried on indictment, but the initial decision whether to charge the indictable offence or

the smple offence is in the hands of the police.

3.29 In the Discussion Paper’® the Commission took the provisional view that if it was
appropriate to provide a choice between summary prosecution and prosecution on indictment
that choice should be exercised by the defendant, subject to the overriding control of the court,

and that the continued existence of overlap between Code and Police Act offences, with the

& Note however Criminal Code s 426(3), under which, when an offender is charged with an offence under

ss 378 (stealing) or 414 (receiving), it is the prosecutor who has the right to request the court to deal with
the offence summarily.
Unless the property is destroyed or damaged by fire, in which case the penalty is 14 years' imprisonment.
78

Para 3.29.

77
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decision as to which to charge being left in the hands of the police, was inconsistent with this
principle. It suggested that the position be rationalised by eliminating Police Act offences
which duplicated Code offences, instead amending the Code offence to permit the alternative

of summary prosecution.

3.30 Having given this matter further consideration in the light of the views of
commentators on the Discussion Paper, the Commission is persuaded that itsinitial view does
not represent the most desirable approach to the problem. The Commission's initial view that

summary offences should always give way to indictable offences was motivated by two

factors -
* The importance of the right of jury tria.
* Legidative economy, ensuring that wherever possible the law prescribes one offence

rather than two.

However, other factors work in favour of retaining the ability to choose between summary and

indictable offences -

* From the point of view of the police, mounting a summary prosecution is a much
simpler and less time-consuming procedure than launching a prosecution for an
indictable offence.

* From the point of view of the defendant, a summary prosecution may be preferable.
He or she will be able to plead guilty by indorsement, without making a personal
appearance in court,”® which is not possible in the case of indictable offences, even if
the defendant intends to elect to be tried summarily. The trial may be over much

sooner and the penalty may well be less severe.

3.31 The Commission's fina view is therefore that no genera principle should determine
the outcome of situations where there are overlapping Police Act and Code offences. The

balance of advantage will fall differently in different cases.

9 SeeJustices Act 1902 ss 135-136; Courts of Petty Sessions Report paras 6.21-6.26.
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* Thus, in cases of damage to property, for example, the Commission
recommends that the ssmple offence should continue to exist alongside the
Code offence, because it is a more suitable way of dealing with minor property

damage cases.®°

* Conversely, in cases of disorderly assembly, where there is an overlap between
the simple offence in section 54A of the Police Act and the indictable offences
of unlawful assembly and riot in sections 62 to 65 of the Criminal Code, the
importance of the civil liberties considerations involved in such cases have
influenced the Commission to recommend the repeal of the Police Act offence.
In its place a defendant charged with one of the Code offences should be given

the right to elect summary trial .8

S. POLICE POWERS PROVISIONS

3.32 The Commission's terms of reference require it to review the offences created by Parts
V, VI and VII. Many sections in those Parts of the Act, in addition to prescribing offences,
confer on the police powers to arrest, demand name and address, take particulars of identity,
search persons, premises and vehicles, and seize property.® These provisions, like the offence
provisions, suffer from defects both of substance and of drafting. Though in some cases they
are set out in separate sections which do not contain any offence,® many sections weave

together offences and powers in a single section. 3

3.33 The Commission has a reference on privacy, under which it is required:

"To inquire into and report upon -

Q) The extent to which undue intrusions into or interferences with privacy arise or
are capable of arising under the laws of Western Australia, and the extent to
which procedures adopted to give effect to those laws give rise to or permit
such intrusions or interferences. . ."

80  seeparas11.1-11.5 below.

8 Seeparas7.7-7.9 below.

82 Similar powers are conferred by ss 122 and 123, the first two sectionsin Part V111.
8 S540, 45, 46, 49, 50AA, 68, 70.

8 Egss41(1), 42, 43(1), 44.
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Particular instances of intrusions and interferences specifically referred to in the terms of

reference include:

"(c) powers of entry on premises or search of persons or premises by police and
other officials. . ."®

The terms of reference do not confine the Commission to these specific instances but require it

to deal with al undue intrusions into or interferences with privacy.

3.34 With the approval of the Attorney General, the Commission is dealing with its privacy
reference by examining specific areas involving privacy issues.®® It has chosen to deal with
the police powers conferred by the Police Act in this Report. Chapter 17 accordingly deals
with arrest and powers ancillary to arrest, and Chapter 18 with search, entry and seizure. In
considering these provisions the Commission has had regard to factors similar to those which
have guided the Commission in making recommendations as to offences. In particular, many
of the provisions in the Police Act smply duplicate provisions in the Criminal Code and are
therefore redundant. The remaining powers must balance the need for the police to perform

their duties effectively with the need to prevent unnecessary intrusions on civil liberties.

3.35 The most important provisons on police powers are in the Criminal Code. In the
Commission's view, those Police Act powers that remain should be transferred to the Code, so
that all the most important provisions on arrest, entry, search and the like can be found in the
same statute. The recommendations made in Chapters 17 and 18 are designed to bring this
about.

6. OTHER PROVISIONSIN THE POLICE ACT

3.36 Other provisionsin PartsV, VI and VII ded with -

* Rights of aggrieved persons to recover compensation for damage or injury caused by

offenders.®’

85

The Commission has issued a Working Paper and Survey on Privacy and Statutory Powers of Intrusion.
86

See eg Report on Confidentiality of Medical Records and Medical Research (Project No 65 Part 11 1990);
Discussion Paper on Professional Privilege for Confidential Communications (Project No 90 1991).

87 Ss 80(3), 81, 82(1), 82(2), 82(3), 82A(1), 90A(3), 90A(4), 105, 106, 107, 110, 112, 114, 120. See dso s
20in Part I1.
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* Court powers to order that stolen property be restored to its rightful owner,® that
stolen goods be recovered from persons into whose hands they have come, and that
unclaimed goods be disposed of . %°

* Forfeiture of particular items of property, such as offensive weapons and

housebreaking implements,* and more genera forfeitureprovisions.®*

* Various procedural matters. %2

Some of these provisions are contained in sections which also set out offence provisions, but

others are not.

3.37 Likewise, there are procedura provisions in Part VIII which apply to prosecutions

under the Police Act.

3.38 Most of these provisons are as outdated as many of the offence and powers
provisions, having been drawn from the same sources. In view of its terms of reference the
Commission has not given extended consideration to any of these provisions. However, if the
Commission's recommendations are accepted, the offences that remain will be put in a
separate Summary Offences Act and the powers will be transferred to the Criminal Code. The
Government has already accepted a proposal to transfer the police administration provisionsin
the Police Act to a separate Police Administration Act. The result of this process will be to
leave in the Police Act only a few isolated sections in Parts V, VI and VII and nost of Part
VIIIl. In Appendix Il the Commission therefore sets out the results of its investigations into
the origins of these provisions and its views as to whether they need to be retained, and if so,
in which Act.

8  3s76E, 82(3).

89 Ss72-76, 78.

90 Ss 65, 66, 76E, 83.
o Ss90B and 90C.
92 Ss50A, 52A, 67.



Part |1 - Offence Provisions
Chapter 4

PREVENTIVE OFFENCES
1 INTRODUCTION

4.1  The Police Act contains a number of "preventive" offences - offences with which a
defendant may be charged when it is suspected that the person is about to commit, or is likely
to commit, some other offence. A number of these offences are dealt with in this Chapter. In
many cases they single out persons having no visible means of support or persons who fall
into particular classes. Severa of these offences require defendants to give a good account of
themselves in order to escape conviction. Other preventive offences are dealt with in Chapter
12.

2. NO LAWFUL MEANS OF SUPPORT: SECTION 65(1)

4.2  Section 65(1) of the Police Act provides that:

"Every person having no visible lawful means of support or insufficient lawful
means of support, who being thereto required by any Justice, or who having been
duly summoned for such purpose, or brought before any Justice, shall not give a
good account of his means of support to the satisfaction of such Justice"

commits an offence.

43  According to Kitto Jin the High Court in Zanetti v Hill,* this section is not directed to
the punishment of poverty in itself. It is concerned with people whose lawful means of
support are insufficient for the way they are living: it assumes that such people are likely to

resort to dishonest activities in order to maintain their lifestyle.?

! (1962) 108 CLR 433, 441.
2 Ibid; cf 439 per Dixon CJ; 449 per Menzies J.
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44  TheCommission recommends that the offence be repealed® because -

1 It is capable of being used as a device for investigating suspicious persons.
Persons should not be liable to prosecution merely on suspicion of involvement

in some unspecified wrongdoing.

2. It is inconsistent with the general principles of crimina law, which normally
require the prosecution to prove al the elements of the offence beyond
reasonable doubt. Under section 65(1) al that it is necessary for the
prosecution to do is to raise a reasonable or probable presumption that the

defendant has no visible lawful means of support.*

3. Most other Australian jurisdictions have abolished it.®

4, Few charges are laid under the section.®

45  The Police Union, unlike the Police Department which favoured repeal, argued that
section 65(1) should be retained. The Union suggested that it was a means of controlling drug
dealers and others who make a living from crime. If it is used in this manner, very little use is
made of it. Other means are available to deal with these people. One is an order for the
examination of a person by the Supreme Court where a restriction order has been made under
the Crimes (Confiscation of Profits) Act 1988.” Another is a monitoring order directing a

financial institution to give information to a law enforcement agency.®

3. SLEEPING ROUGH: SECTION 66(9)

46  Section 66(9) provides that:

Most of those who commented on the matter, including the Police Department, favoured repeal of the
offence.

4 Zanetti v Hill (1962) 108 CLR 433, 449. Kitto J at 442 dissented from the majority, holding that proof
beyond reasonabl e doubt was necessary.

The equivalent offence has been abolished in South Australia, the ACT, the Northern Territory, New
South Wales and Victoria. Apart from Western Australia, the offence survives only in Tasmania: (Tas)
Police Offences Act 1935 s 5 and Queensland: Vagrants, Gaming, and Other Offences Act 1931 (Qld) s
4(1)(0).-

There were no charges in the Perth and East Perth Courts of Petty Sessionsin 1989: see Appendix V.

! S22(4)(c).

8 Crimes (Confiscation of Profits) Act 1988 s42.
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"Every person wandering about or lodging in any outhouse, deserted or
unoccupied building, or in the open air, or in any vehicle, not having any visible
lawful means of support, and not giving a good account of himself"

commits an offence.

4.7  This, like the previous offence, is one of a number of ancient offences which deal with
English socia problems of the 16th to 19th centuries, in particular those of the poorer classes.’

The Commission recommends that this offence be repealed because -

1 It is out of step with modern ideas of civil liberties and inappropriate in current

social conditions.

2. It is inconsistent with the general principles of criminal law, which normally
require the prosecution to prove al the elements of the offence beyond
reasonable doubt. All that it is necessary for the prosecution to do isto raise a
reasonable or probable presumption that the defendant has no visible lawful

means of support.

3. The offence is drafted in extremely wide terms. Literdly it is an offence for

persons to wander about in the open air and not to give a good account of

themselves.
4. It is retained in only one other Australian jurisdiction: Tasmania.'°
5. Few charges are laid under the section. !

4.8 A distinction can be made between those who slegp rough on private property and
those who sleep rough in other places, such as in parks or under bridges. While the former

may well cause unease or disturbance to the occupants, the latter are unlikely to cause

9 Discussion Paper para2.4.

10 Police Offences Act 1935(Tas) s 8(1)(i). The South Australian provision from which s 66(9) was derived
(Police Act 1869 s 63(13)), and the ACT and Northern Territory sections based on it (Police Offences
Ordinance 1930 (ACT) s 23(1)(q); Police and Police Offences Ordinance 1923 (NT) s 57(1)(0)), have
been repealed.

There were no charges under this section in the Perth and East Perth Courts of Petty Sessions in 1989: see
Appendix V.

11
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disturbance to anyone. However there is no need to retain section 65(9) to deal with those

who sleep rough on private property because they can be dealt with by trespass offences.

4. CONSORTING: SECTIONS 65(7) AND (9)

4.9  Section 65 provides that an offence is committed by:

"(7) The occupier of any house which shall be frequented by reputed thieves,
prostitutes, or per sons who have no visible means of support.

(99 Every person who habitually consorts with reputed criminals or known
prostitutes or persons who have been convicted of having no visible lawful means
of support."

4.10 The first Vagrancy Act drafted for New South Wales, because of that colony's origins
as a convict settlement, included provisions not found in English Vagrancy Acts - provisions
which made it an offence to be in the company of certain persons or classes of persons thought
to be undesirable. The Act provided that it was an offence to be in the company of aboriginal
natives, or to be the occupier of a house frequented by reputed thieves or persons who had no
visible lawful means of support, or a person found in a house with company with such
persons.® The Police Act 1892 inherited these provisions.** A further provision was added to
the New South Wales Vagrancy Act in 1929, making it an offence to consort habitually with
reputed criminals or known prostitutes or persons who had been convicted of vagrancy. This
was apparently inserted in the Act because of the prevalence of razor gangs in Sydney in the
1920's.2® It was still on the New South Wales statute book in 1955 (though the razor gangs
had long since disappeared), in which year it was added to the Western Australian Police Act
as section 65(9).°

411 The Commission recommends that these offences be repealed because -

12 seechs.

13 vagrancy Act 1835 (NSW) s 2.

14 S 65(2), dealing with being in the company of aboriginal natives, was repealed in 1974 (by the Police Act
Amendment Act 1974 s 3) but s65(7) isstill in force.

15 K Buckley Offensive and Obscene: A Civil Liberties Casebook (1970) 250.

16 By the Police Act Amendment Act 1955 s 2. It was stated in Parliament that other States had found
consorting laws to be an effective way of combating crime: Western Australian Parliamentary Debates
(1955) Vol 141, 328.
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4.12

1 It is inconsistent with the principles of the criminal law to make it an offence to
associate with particular people. Offences should proscribe conduct thought
deserving of punishment. Merely associating with particular people, whether
they are known to be in a particular category or are merely reputed to fall into a
particular category, should not be criminal. AsKing CJ pointed out:

"Apart from the statute the conduct to be punished may be quite
innocent. A person may find, by reason of the family into which he
was born and the environment in which he must live, that it is virtualy
impossible to avoid mixing with people who must be classed as reputed
thieves. He is to be punished not for any harm which he has done to
others, but merely for the company which he has been keeping,
however difficult and even disloyal it might be to avoid it. The wisdom
and even the justice of such a law may be, and often has been,
questioned."’

2. The equivalent of section 65(7) has been abolished in a number of
jurisdictions,*® and the equivalent of section 65(9) has been either abolished®
or confined within a much narrower compass by restricting it to consorting

with known criminals.?°

In order to provide a means of preventing the commission of more serious offences,

the Police Department submitted that the offence of consorting (section 65(9)) should be

retained but redrafted to confine it to known criminals.?® However, if consorting offences

provide a means of preventing offences,?? they do so in a very indirect way by limiting contact

with known criminals.?® The prosecution is not required to prove that the deferdant has

consorted with persons for an unlawful or criminal purpose: to constitute the offence, the

17
18
19
20

21

22

23

Jan v Fingleton (1983) 32 SASR 379, 380.

ACT, Northern Territory, New Zealand.

ACT.

Crimes Act 1900 (NSW) s 546A (habitually consorting with persons who have been convicted of
indictable offences, knowing that they have been convicted of indictable offences); Summary Offences Act
1981 (NZ) s 6 (habitually associating with a convicted thief in circumstances from which it can reasonably
beinferred that the association islikely to lead to a crime involving dishonesty).

Two jurisdictions with modern summary offences, New South Wales and New Zealand, retain an offence
of habitually consorting with known criminals: fn 20 above.

In practice, few charges are laid for these offences. There were no charges for either offence in the Perth
and East Perth Courts of Petty Sessionsin 1989: see Appendix V.

The legislative purpose which underlies consorting offences is one "designed to inhibit a person from
habitually associating with persons of the . . . designated classes, because the association might expose
that individual to temptation or lead to his involvement in criminal activity": Johanson v Dixon (1979)
143 CLR 376, 385 per Mason J.
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association need not have any particular purpose.?* The law provides other, more direct,

means of preventing the commission of offences, for exanple, the law of attempt®® and the

offences of incitemen

5.

(@)

4.13

414

2 and conspiracy. %’

SECTION 43(1) OFFENCES

I ntroduction

Section 43(1) provides as follows:

" Any officer or constable of the Police Force, without any warrant other than this
Act, at any hour of the day or night may apprehend any person whom he may
find conducting himself in a disorderly manner, or using profane, indecent, or
obscene language, or who shall use any threatening, abusive, or insulting words
or behaviour, with intent or calculated to provoke a breach of the peace, in any
street, public vehicle, or passenger boat; and also any person who shall ride or
drive on or through any street, so negligently, carelessly, or furioudy that the
safety of any person may thereby be endangered; and also any person who shall
cruelly or wantonly beat, ill-treat, overdrive, overload, abuse or tortureany living
thing, or cause the same to be done, and also any person who shall convey or
carry any living thing in any street, in such a manner or position as to cause
unnecessary pain or suffering, and all persons whom he shall have just cause to
suspect of having committed or being about to commit any offence, or of any evil
designs, and all persons whom he shall find or who shall have been lying or
loitering in any street, yard, or other place, and not giving a satisfactory account
of themselves, and shall detain any person so apprehended in custody, until he
can be brought before a Justice, to be dealt with for such offence.”

The predominant purpose of section 43(1) was to confer on members of the police

force a power to arrest without warrant where specified offences are committed. In the main,

these are offences which appeared elsewhere in the Act -

(1)  being found disorderly (section 54);28
()] using profane, indecent or obscene language or using threatening, ausive or

insulting words or behaviour, with intent or calculated to provoke a breach of

the peace (section 59);%°

24
25
26
27
28
29

Id 383.

Criminal Code s552.

Id s553.

Id ss558-560.

S 54, unlike s43(1), also covers disorderly conduct in a police station or lock-up.
S43(1), unlike s 59, covers such conduct in a public vehicle or passenger boat.
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(3) negligent, careless or furious driving (section 57);
(4)  cruelty to animals (section 79).%

415 Asinterpreted by the courts,®! the section also creates further preventive offences -

Q) being suspected of having committed an offence;
2 being suspected of being about to commit an offence;
3 loitering; and

4)  evil designs.

In each of these four cases failure to give a satisfactory account is an essential element of the
offence. Unlike the provisions previously considered in paragraphs 4.2 to 4.12 above, the
essence of these offences is suspicious conduct on a particular occasion, not a person's

lifestyle or associations. These offences are discussed in the following paragraphs.

(b) Being suspected of having committed an offence and not giving a satisfactory
account of oneself

4.16 Though no reported case confirms its existence, it appears that it is an offence under
section 43(1) to be a person whom the police have just cause to suspect of having committed
an offence and failing to give a satisfactory account.®> The Commission's attention has not
been drawn to any use to which such an offence has been put, and it recommends that it be
repealed.®

(© Being suspected of being about to commit any offence and not giving a
satisfactory account of oneself

4.17 Section 43(1) makes it an offence to be suspected of being about to commit an offence

and failing to give a satisfactory account of oneself.®* No attempt to commit an offence is

% When s 79 of the Police Act was repealed and replaced by the Prevention of Cruelty to Animals Act 1912,
the power of arrest in s 43(1) was allowed to remain, even though s 9 of the 1912 Act gave the police a
power to arrest on warrant. The Prevention of Cruelty to Animals Act 1920, which replaced the 1912 Act
and is still in force, added a power to arrest without warrant (s 10) modelled on s 43(1) of the Police Act.

31 See Hagan v Ridley (1948) 50 WALR 112; Di Camillo v Wilcox [1964] WAR 44; Delmege v Smith

(unreported) Supreme Court of Western Australia, 2 May 1986, Appeal No 339 of 1985; Sullivan v

Johnson (unreported) Supreme Court of Western Australia, 21 July 1986, Appeal No 307 of 1986.

It isprobably only an offence because of the way s43(1) is drafted.

3 The 12 commentators who specifically referred to this offence agreed that it should be repeal ed.

3 The wide potentia of this offence is evident from Delmege v Smith (unreported) Supreme Court of
Western Australia, 2 May 1986, Appeal No 339 of 1985, in which the defendant was arrested while

32
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necessary. The Commission recommends that this offence be repealed® for the following

reasons -

(d)

1 The criminal law should not apply to persons who are suspected of being about
to commit an offence unless there has been an incitement or an attempt. One
suggested justification for the existence of the offence was that a person could
not be charged with attempting or inciting another to commit a simple offence.
This is no longer the case at least so far as smple offences under the Criminal
Code are concerred.®® In any case it is not a sufficient reason for retaining the
offence. It is preferable to apply the law relating to attempting or inciting

another to commit a simple offence under the Code to all simple offences.®’

2. The mischief with which this offence is concerned can be adequately dealt with

by other offences.®

3. Charges are seldom brought for this offence.®

4, The offence has no equivaent in the legidation of any other Australian
jurisdiction.

Lying or loitering in any street, yard or other place and not giving a satisfactory
account of oneself

4.18 This offence®® involves two elements: loitering and failing to give a satisfactory

account.*! Loitering involves something more than merely standing or waiting openly in the

35
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demonstrating against a visit by United States ships and was charged with being suspected of being about
to commit the offence of disorderly conduct. He was convicted, but the conviction was overturned on
appea on the grounds that on the evidence it was not possible for the magistrate to find that the police
officer had just cause to suspect the defendant of being about to commit disorderly conduct, and that the
magistrate had not found that the defendant had failed to give a satisfactory account of himself.

A more limited offence should be created if one is needed. For example, it was suggested to the
Commission that this part of s 43 could be used to deal with cheating in the written driving examination,
but it would surely be preferable to create a more specific offence.

See Criminal Code s 555A (1) and (2) (inserted in 1990).

The Society of Labor Lawyers suggested that there should be a general attempt provision for simple
offences.

Eg loitering (see paras 4.18-4.21 below); trespass (see paras 8.1-8.17 below).

There were none in the Perth and East Perth Courts of Petty Sessionsin 1989: see Appendix V.

Nearly all the charges under s 43(1) are charges of loitering. 238 of the 272 charges brought under this
subsection in the Perth and East Perth Courts of Petty Sessions in 1989 were for loitering: see Appendix
V.

Hagan v Ridley (1948) 50 WALR 112.
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street.*? In Attorney-General of Hong Kong v Sham Chuen*3the Privy Council considered the

meaning of loitering under section 160(1) of the Hong Kong Crimes Ordinance.** It

concluded:

"Obvioudly a person may loiter for a great variety of reasons, some entirely
innocent and others not so. It would be unreasonable to construe the subsection
to the effect that there might be subjected to questioning persons loitering for
plainly inoffensive purposes, such as a tourist admiring the surrounding
architecture. The subsection impliedly authorises the putting of questions to the
loiterer, whether by a police officer or by any ordinary citizen. The putting of
questions is intrusive, and the legislation cannot be taken to have contemplated
that this would be done in the absence of some circumstances which make it
appropriatein theinterests of public order. Sotheir Lordshipsconcludethat the
loitering aimed at by the subsection is loitering in circumstances which
reasonably suggest that its purposeis other than innocent." *°

The time, place, and manner of action or inaction of the person concerned are al relevant to

the question of whether there is loitering or not.*® That person's motive may well be relevant

to the question whether any account which the person subsequently gives is satisfactory.*’

Whether the account is satisfactory is a question for the court.

419 The arguments for retaining this type of offence are -

1 It is a preventative measure which allows a police officer to act on the officer's
own observations of suspicious conduct, rather than on the complaint of a
member of the public.*® In particular it enables the officer to deal with a
number of preparatory acts where there may be no indication of the exact
nature of the contemplated offence or where the person may not have

proceeded far enough to justify a charge of attempt.

42
43
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48

Id 123 per Dwyer CJ.

[1986] 1 AC 887.

It providesthat:
"Any person who loiters in a public place or in the common parts of any building shall, unless he
gives a satisfactory account of himself and a satisfactory explanation for his presence there, be
guilty of an offence. . .".

At 896.

See Di Camillo v Wilcox [1964] WAR 44, 48.

Ibid.

Hong Kong Law Reform Commission Report on Loitering (Topic 23 1990) para 8.15.



Preventive Offences/ 37

2. If this type of offence did not exist, the police might have to wait for, at the

very least, an attempt, but this could endanger people®® and property. *°

The arguments against retaining this type of provision or for retaining it in a different form

are-

1 It is objectionable to place an obligation on a person to give a satisfactory
account even though this may only be required where the person is loitering in
"circumstances which reasonably suggest that its purpose is other than

innocent".

2. The power could be exercised over persons whose behaviour was not otherwise

unlawful such as demonstrators or protesters.

3. There are other means of preventing the commission of offences. warnings or

cautions or simply the presence of a uniformed police officer.

420 Having considered the above arguments, the Commission recommends that the

existing provision be replaced, as a preventative measure, with a "move-on" power in the

following terms:>*

(@) Where a person is loitering in a public place and a police officer has reasonable
grounds for believing that the person has committed, or is likely to commit, an offence
or a breach of the peace, the police officer may request the person to give an
explanation of his or her presence there and if the person does not give a reasonable

explanation the officer may direct the person to leave the vicinity.

2 A person who contravenes a direction given under subsection (1) commits an

offence.

49
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Eg where a person is observed following another, this might give rise to the suspicion that the loiterer is
about to rob avulnerable victim or commit a sexual assault.

Eg peeping into or trying the doors or gates of buildings which might give rise to the suspicion that the
loiterer is about to burgle the building or rob someoneinsideit.

For asimilar power see the Summary Offences Act 1953(SA) s 18, Summary Offences Act (NT) s 47A(2)
and Police Offences Act 1930 (ACT) s 35.
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Penalty: $500 or imprisonment for 6 months.

3)

It is a sufficient defence to a prosecution for an offence under subsection (2) if

the defendant satisfies the court that he or she -

@

()

did not have the capacity to understand the request or direction or to give a

reasonable explanation; or

gave the police officer a reasonable explanation for his or her preserce in the

place.

4.21 An offence formulated in this manner has the following advantages -

It continues to allow police officers to take action to prevent the commission of
an offence where suspicious conduct has been observed. An officer would not

have to wait for an attempt to be made before taking action.

However, a person could not be asked to give an explanation unless there was
something which reasonably suggested that the loitering was other than

innocent.

The person is given an opportunity to explain his or her presence in the place in
question. The person cannot be directed to move on unless he or she fails to

give areasonable explanation.

It protects those in the community, such as migrants, aboriginals and
intellectually handicapped persons, who may have poor communication skills
by providing that it is a defence if the defendant satisfies the court that he or
she did not have the capacity to understand the request or direction or to give a

reasonable explanation.

It does not expand the scope of the crimina law to include behaviour which
falls short of an attempt. The offence would be contravening a direction to

leave the vicinity in the absence of a reasonable explanation for the person's
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presence there. It is therefore a defence that the person gave a reasonable

explanation.

Being suspected of having evil designs and not giving a satisfactory account of
oneself

4.22 This offence is made out if a person engages in moraly reprehensible conduct for

which the person is unable to offer any satisfactory explanation.®® All but one>® of the cases

of which the Commission is aware involve suspicious conduct towards children. Recent

examples that have led to a charge or conviction are as follows ->*

1 Over a period of nine months, a man lured four girls aged between six and
eight years into his home by bribing them with gifts and money. He was
charged with two offences of "evil designs’, 14 acts of aggravated sexua

assault and one of aggravated indecent assault.>®

2. A man showed a 14 year old boy with cerebral palsy, on a number of occasions

during a period of amonth, "a video depicting bizarre sex". *°

3. A teacher tried to entice a 17 year old girl to pose nude for photographs. On
another occasion he tried to entice a 16 year old girl to appear nude in a video

which was to be sent to Asia.®’

4, A man pleaded guilty to three charges of having evil designs towards three
girls, al under 13 years of age. He obtained their names from the penpal
section of The West Australian, telephoned them and invited them to write to a
fictitious 13 year old daughter. He replied to their |etters pretending to be the
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Sullivan v Johnson (unreported) Supreme Court of Western Australia, 21 July 1986, Appeal No 307 of
1986.

The exception involved a man who followed a femal e shopper at a supermarket and looked down the front
of her dress when she bent over: Sullivan v Johnson (unreported) Supreme Court of Western Australia, 21
July 1986, Appeal No 307 of 1986. Depending on the circumstances, this case might involve disorderly
conduct: paras 6.1-6.15 below.

There were 12 chargesin the Perth and East Perth Courts of Petty Sessionsin 1989: see Appendix V.
“Widower faces sex charges’ The West Australian 6.4.1991.

“Man fined for showing sex video to boy” The West Australian 26.9.1990.

“Teacher tried to entice girl to pose nude” The West Australian 9.3.1990.
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daughter. Eventualy he asked them if they would masturbate in front of the
daughter and if they would mind the daughter masturbating in front of them.®®

A trainee scout leader allegedly involved young boys aged from 13 to 16 in
satanic cult and paedophile activities. He pleaded guilty to charges of "evil
designs'’ and charges of indecent dealing with the boys. The basis for the "evil
designs' charges was that he suggested to the boys that they take part in occult

initiation ceremonies with sexua connotations.>®

4.23 The Commission recommends that the "evil designs’ provision be repealed® because

it is not necessary to deal with situations such as those referred to above for the following

reasons -

The Criminal Code contains a number of offences for the protection of
children. These provide ways of dealing with conduct of the type referred to in
paragraph 4.22 above: for example showing offensive material to children
under 16 years,®! indecently recording a child®? and procuring, inciting or

encouraging a child to do an indecent act.®

Alternative charges are available: for example, importuning for immora

purposes®® and disorderly conduct in a public place.®®

There are other means of dealing with persons engaged in conduct of the kind
for which the evil designs offence has been used: such as use of the proposed
"move-on" power,%® warnings, cautions or simply the presence of a uniformed

police officer.
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Pen-pal case a "sex fantasy" The West Australian 3.1.1991.
Perth schoolboysin satanic orgies The West Australian 12.3.1991.
13 of the 17 commentators on this matter agreed. Those opposed included the Police Department and the

Police Union.
61 Criminal Codes204A.
62 1d s320(6).
6 1ds320(5).
¢ Police Act s 76G(1)(b): paras 9.30-9.33 below.
8 Paras6.1-6.15 below.
66 Para 4.20 above.
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4, Where the offender intends to commit some other offence it is not necessary to
wait until harm is done because, at least in the case of indictable offences or
simple offences under the Criminal Code, it is an offence to attempt to commit
the offence.®” Indeed, most of the cases mentioned in paragraph 4.22 above

involved other offences or attempts to commit other offences.

5. It is wrong in principle that a person can be convicted because of a supposed
intention, even if it is also necessary to establish failure to give a satisfactory

account.

Criminal Code ss552 and 555A



Chapter 5
INTERFERENCE WITH THE POLICE AND ALLIED OFFENCES

1.  INTERFERENCE WITH THE POLICE IN THE EXECUTION OF THEIR
DUTY: SECTIONS 20, 41(1), 41(7), 66(7), 67(3) AND 90

@ Offences

51 A number of offences scattered in different parts of the Police Act ded, in various
ways, with interference with the police in the execution of their duty.® The most important of

these is section 20? which provides that:

"If any person shall disturb, hinder, or resist any member of the Police Force in
the execution of his duty, or shall aid or incite any person thereto, every such
offender, being convicted thereof before any two or more Justices, shall for every
such offence, forfeit and pay a sum not exceeding five hundred dollars; and also
such further sum of money as shall appear to the convicting Justices to be a
reasonable compensation®for any damage or injury caused by such offender to
the uniform, clothing, accoutrements, horse or vehicle of such member of the
force, or of any medicine or other expensesincurred in consequence of personal
injury sustained by him thereby, or may either instead of or in addition to such
forfeiture and payment, be imprisoned for a term not exceeding six months."

Other similar offences are contained in sections 41(1),* 41(7),° 66(7),° 67(3)" and 90.2

5.2  Under section 20 it is an offence to disturb, hinder or resist any member of the police

force in the execution of the officer's duty. The other offences all cover some or al of the

In addition to the offences dealt with in this section, see s 42, refusing to leave premises (paras 8.12-8.14
below); s 50, neglecting or refusing to give name and address (para 17.35 below).

2 It should be noted that there were 1161 charges under s 20 in the Perth and East Perth Courts of Petty
Sessionsin 1989, but no charges under ss41(1), 41(7), 66(7), 67(3) or 90: see Appendix V.

On compensation provisions see para 5.5 below.

Under which it is an offence for the master of a ship or any other person to resist or wilfully prevent or
obstruct police exercising the powers of entry and search granted by s41(1).

Under which it is an offence to resist or wilfully obstruct police exercising the powers to enter and detain
vessels conferred by s41(2).

Under which it is an offence for a person violently to resist arrest for an offence under s 65.

Under which it is an offence for a person violently to resist arrest for an offence under s 66.

Under which it is an offence for a person wilfully to prevent police authorised under the Police Act from
entering premises, or obstruct or delay them in such entry.
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same ground.® One offence, section 41(7), is wider than section 20 in one particular respect: it

provides that it is an offence to resist or wilfully obstruct not only a member of the police

force but also a person lawfully assisting the officer.

(b)

53

Recommendations

In the Commission's view, there is no need to retain all these overlapping offences.

The Commission accordingly recommends that the offences in sections 41(1), 41(7), 66(7),

67(3) and 90 be repealed’® leaving section 20 as the sole simple offence in this area!* The

other Australian jurisdictions have only a single summary offence of this kind.*?

54

The Commission recommends, however, that section 20 be modernised. It suggests

that this be done by redrafting the section in the following manner:

A person who disturbs, hinders or resists, or aids or incites any person to disturb,

hinder or resist, a police officer in the execution of his or her duty or other person

10

11

12

The reason why the Police Act contains all these overlapping provisions is that they were all to be found
in the South Australian Police Act 1869 (except for section 41(7), which is a modern addition) which was
the model for the Police Act: para 2.11 above. The South Australian Act drew them from a variety of
sources in earlier English legislation. For example ss 20, 66(7) and 67(3) are derived from the Vagrancy
Act 1824, and s41(1) from the Metropolitan Police Act 1839.

Almost al of the commentators, including the Police Department, agreed. One commentator submitted
that s 90 should be retained because it was a specific provision and Parliament had given specific
consideration to the circumstances enumerated in the section, as evidenced by the higher penalty. S90is
more specific but as para 5.11 of the Discussion Paper points out, it was originally one of the gaming
provisions and was first separated from them and then left behind when they were removed. Thus the
argument that Parliament had given specific consideration to the circumstances enumerated in the section
does not take its history into account.

Under s 172 of the Criminal Code it is an indictable offence to obstruct or resist any public officer,
including a police officer, while engaged in the discharge or attempted discharge of the duties of his office
under any statute. Though there is some common ground between this and the Police Act offence, the
Code offenceis concerned with any public officer carrying out statutory duties and so is much wider. The
Commission considers that s 20 should continue to deal specifically with the police. The Criminal Code
contains some other provisions relevant to interference with the police. Under s 176 it is an offence for
any person who, having reasonable notice that he is required to assist a police officer in making an arrest
or preserving the peace, omits to do so without reasonable excuse. Under s 318, before its amendment in
1985, it was an offence to assault, resist or wilfully obstruct a police officer in the execution of his duty.
Following recommendations in the Murray Report 213, s 318 has been limited to assaults on public
officers, on the basis that resistance and wilful obstruction is covered by s 172. Amendments to s 172
suggested in the Murray Report 107 have not been implemented.

Crimes Act 1914 (Cth) s 76; Crimes Act 1900 (NSW) s 546C; Summary Offences Act 1966 (Vic) s 52(1);
Summary Offences Act 1953 (SA) s 6; Police Offences Act 1935 (Tas) s 34B; Police Act 1937 (Qld) s 59.
In some cases the above offences also refer to assaulting a police officer in the execution of his duty. In
the Northern Territory the equivalent of s 20 has been repeaed, athough the equivalent of s 66(7)
remains;. Summary Offences Act (NT) s 57(1)(m). The major offence is found in s 121 of the Criminal
Code (NT). In the ACT the sole provision appears in s 18 of the Crimes (Offences Against the
Government) Act 1989.
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5.5

lawfully assisting a police officer in the execution of his or her duty commits an

offence.

Penalty: $500 or imprisonment for 6 months.

The effect of this provision is the same as section 20 except in two respects. Firgt, it

does not provide compensation for police officers: a provision for compensation in section 20

is no longer necessary in the light of the general provisions for compensation and restitution in

the Criminal Code which are as wide as those in section 20.1* Secondly, the redrafted section

20 includes persons lawfully assisting the police. A similar provision presently appears in

section 41(7), which the Commission recommends be repealed.

(@)

5.6

ESCAPING LEGAL CUSTODY AND ASSISTING ESCAPE

Escaping legal custody: section 67(1)

Section 67(1) provides that:

" Every person who shall break or escape out of any legal custody"

commits an offence.*®

S.7

Provisions in other legidation create offences of escaping from lawful custody. The

Criminal Code'® provides that a prisoner in lawful custody after conviction for an indictable

offence who escapes from such custody is guilty of a crime and liable to imprisonment for

three years.!” The Prisons Act 1981 provides that a prisoner who escapes or prepares or

attempts to escape from lawful custody is guilty of an offence.*®

13
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This penalty is not as great as that under s 90 which provides for a term of imprisonment not exceeding
two years.

Ss 716A-719.

There were 138 chargesin the Perth and East Perth Courts of Petty Sessionsin 1989: see Appendix V.
S146.

The Murray Report 101 recommended that this section be amended so as to apply to simple offences as
well as indictable offences, and that the penalty be increased. These recommendations have not been
implemented.

S70(c).

"Prisoner" means a person committed to prison for punishment, on remand, for trial, to be kept in strict
custody, for contempt of court or Parliament or otherwise ordered into strict security or safe custody, or
otherwise ordered to be detained in aprison: s 3.
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5.8  The Commission recommends that section 67(1) be retained®® because it has a much
wider scope than the Code offence: it applies to a person in lawful custody who has not been
convicted of an offence. Again, section 67(1) has a wider scope than the Prisons Act offence:

it applies to escape from lawful custody other than a prison. %

(b) Assisting escape: section 67A

59  Section 67A, added to the Police Act in 1975,%2 provides that:

" Any person who aids, harbours, maintains, or employs another person who, to
his knowledge, has broken or escaped out of any legal custody and isillegally at
large, commits an offence and is liable on summary conviction to a fine not
exceeding five hundred dollars or to a term of imprisonment not exceeding six
months or both." %3

5.10 Apart from section 67A there are various provisions in the Criminal Code dealing with
assisting an escapee. Section 145(1) provides that a person who aids a prisoner in escaping or
attempting to escape from lawful custody is guilty of a crime and liable to imprisonment for
seven years. Section 148 provides that any person who harbours, maintains or employs a
person who is an offender under sentence of such a kind as to involve deprivation of liberty
and illegally at large is guilty of a misdemeanour and liable to imprisonment for two years.?*
Section 67A iswider than either of these provisions because it applies to assisting any persons
who have escaped from legal custody and not just those under sentence. The Commission

therefore recommends that section 67A be retained.

3. HARBOURING OR ASSISTING SUSPECTED PERSONS

511 Section 41(1), after giving police powers to stop, detain, enter and search vessels and

arrest suspected persons,®® deals with the situation where such persons are on board ship.?® It

provides that:

20

o Thisis consistent with the recommendations in the Murray Report 100.

The Commission suggests that the provisions in the Police Act, the Criminal Code and the Prisons Act be

rationalised, perhaps when the recommendations in the Murray Report concerning s 146 of the Code come

to be considered.

22 By the Police Act Amendment Act (No 2) 1975s34.

2 There were 11 chargesin the Perth and East Perth Courts of Petty Sessionsin 1989: see Appendix V.

24 The Murray Report 102 recommended that this section be amended so as also to apply to a person who
aids thistype of offender.

25 Seeparas 18.48-18.49 (entry and search), 17.16 (arrest).

26 S41(1) iscuriousin that the offenceis stated to be a misdemeanour, yet istriable before justices.
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"...if themaster . .. shall harbour or conceal, or rescue or attempt to rescue, or
assst any such suspected persons, such master and every other person so
offending shall be deemed to have committed a misdemeanour, and shall suffer
such punishment by fine, not exceeding five hundred dollars, and such
imprisonment, with or without hard labour, for a term not exceeding six months,
as any two or mor e Justices before whom such offender shall be convicted, shall
determine.”

This provision differs from section 67A of the Police Act?’ and Criminal Code provisions®® in
that it applies to "suspected persons'. The other provisions apply to persons in "legal
custody”, in "lawful custody”, "undergoing a sentence" or "under sentence”.

5.12 This offence is anomaous in that it applies only to ships. It is aso little used® and
there is no equivaent offence in other Australian jurisdictions. The offence could be retained
and extended to apply generaly so as to make it an offence to harbour or assist a person
known to be a "suspected person”. However, such an offence would endanger the cohesion of
families and the Commission does not consider that such disruption is warranted where a
person is merely a suspected person. Accordingly, the Commission recommends that the
offence of harbouring, concealing, rescuing or attempting to rescue or assist suspected persons
contained in section 41(1) be repealed.*°

4. FALSE REPORTS: SECTION 90A

5.13  Section 90A provides that:

"(1) Every person who, by awritten or oral statement made to a member of the
Police Force, represents, contrary to the fact and without a genuine belief in the
truth of his statement, the existence of a circumstance reasonably calling for
police investigation or inquiry commits an offence.

2 Every person who does any act, with the intention of creating the belief or
suspicion that -

(@ an offence has been committed; or

27 para5.9 above.

%8 Ss144,145, 146 and 148.

2 There were no charges for harbouring or assisting a suspected person in the Perth and East Perth Courts of
Petty Sessionsin 1989: see Appendix V.

All but one of the 14 who commented on this offence, including the Police Department and the Police
Union, agreed that it should be repealed.

30



Interference with the Police and Allied Offences / 47

(b) human life has, or may have, been lost; or
(© a person'ssafety is, or may be, endangered,

knowing, at the time of doing that act, that the circumstance with respect to
which he intends to create the belief or suspicion does not exist, commits an
offence.

) A person guilty of an offence against this section isliable on conviction to a
fine not exceeding five hundred dollars and to imprisonment for a term not
exceeding six months, or both."

5.14 Section 90A was inserted in the Police Act in 1945,3 as a result of concern at the
number of false reports being made to the police, and that under the existing law it was not
possible to take proceedings against the persons responsible.®? The section was re-enacted
with amendments in 1962.3% Section 90A can be used to deal with various kinds of conduct,
including false distress calls and bomb hoaxes.3* Similar legidation is in force in most other

Australian jurisdictions.®® The Commission recommends that section 90A be retained.®

31 By thePolice Act Amendment Act 1945 s 3.

32 Western Australian Parliamentary Debates (1945) Vol 115, 670-671.

8 By the Police Act Amendment Act 1962 s 4, as to which see Western Australian Parliamentary Debates
(1962) Vol 161, 558.

34 Following a recommendation in the Murray Report 228-230, s 338C of the Criminal Code provides an
indictable offence of making false statements as to the existence of threats or plans to harm persons or
property, which is triable summarily in appropriate cases (see Criminal Code s 5). The Report
contemplated that the offence in section 90A would remain, and recommended that the penalty be
increased to 18 months' imprisonment or a fine of $3,000: Murray Report 229.

= Summary Offences Act 1966 (Vic) s 53; Vagrants, Gaming, and Other Offences Act 1931 (Qld) s 34A;
Police Offences Act 1935 (Tas) s 44A; Summary Offences Act 1953 (SA) ss 62, 62A; Summary Offences
Act (NT)s68A.

3 There were 8 charges in the Perth and East Perth Courts of Petty Sessionsin 1989: see Appendix IV.
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6.1

6.2

Chapter 6
DISORDERLY CONDUCT AND RELATED OFFENCES
DISORDERLY CONDUCT: SECTIONS 54, 59 and 44

Offences

Section 54 sets out the offence of disorderly conduct:

" Every person who shall be guilty of any disorderly conduct on any street, public
place, or in any passenger boat or vehicle, any Police Station, or lock-up, shall, on
conviction, be liable to a penalty of not more than five hundred dollars for every
such offence, or to imprisonment, with or without hard labour, for any term not
exceeding six calendar months, or to both fine and imprisonment."

Section 59 deems certain conduct to be disorderly corduct, and also sets out a number

of related offences:

6.3

"Every person who in any street or public place or to the annoyance of the
inhabitants or passengers, shall sing any obscene song or ballad, or write or draw
any indecent or obscene word, figure, or representation, or use any profane,
indecent, or obscene language, shall be deemed guilty of disorderly conduct and
be punishable accordingly, and any common prostitute who shall solicit,
importune or accost any person or persons for the purpose of prostitution, or
loiter about for the purpose of prostitution in any street, or place, or within the
view or hearing of any person passing therein, and any person who shall use any
threatening, abusive, or insulting words or behaviour in any public or private
place, whether calculated to lead to a breach of the peace, or not, or who shall
extinguish wantonly any light set up for public convenience, shall forfeit and pay
on conviction any sum not exceeding forty dollars, or may be committed to gaol
for any period not exceeding one calendar month." *

Section 44 creates further offences covering similar ground, but dealing specifically

with disorderly conduct on board ships and in licensed premises:

"Any constable, when so ordered by any officer of police, and any officer or
constable of the force whenever called upon by the master or any officer of any

Soliciting is dealt with in paras 9.21-9.27 below. Extinguishing lights set up for public convenience is
dealt with in para 11.10 below.
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ship or vessel (not being then actually employed in Her Majesty's Service and not
being a vessel of war, the commanding officer whereof shall hold a commission
from any foreign Government or Power), lying in any of the water s of the State or
any dock thereto adjacent, may enter into and upon such ship or vessel, and
without any warrant other than this Act, apprehend any person whom he may
find behaving himself in an indecent or disorderly manner, or using profane,
indecent, or obscene language, or using any threatening, abusive, or insulting
words or behaviour, with intent or calculated to provoke a breach of the peace;
and any officer or constable of the force may enter at any hour of the day or night
into any house licensed for the sale of fermented or spirituous liquors, or any
licensed boarding, eating, or lodging house, and without any warrant other than
this Act, apprehend any person whom he may find behaving himsef in an
indecent or disorderly manner, or using any such language as aforesaid or words
or behaviour as aforesaid, with intent or calculated to provoke a breach of the
peace; and to search therein for offenders and otherwise perform his duty, using
as little annoyance to the inmates as possible; and any person so apprehended
shall be detained in custody until he can be brought before a Justice to be dealt
with for such offence; and every such person so apprehended shall unless a
different penalty for his offence be prescribed by this Act be liable on conviction
to a fine not exceeding one hundred dollars, or imprisonment for a term not
exceeding one month."

In many cases, the conduct covered by section 44 would be an offence under section

54 or section 59. Such conduct would therefore not be an offence under section 44.2 Where

ships other than passenger boats and certain kinds of licensed premises are not public places,

an offence may only be committed under section 44.3

6.5

There is much overlap between these sections. Together they cover the following

kinds of conduct -

@ disorderly conduct* (section 54) or behaving in an indecent or disorderly
manner (section 44);

Since, under the final words of s44, ss54 and 59 prescribe a different penalty for the offence.
S43issimilar to s44 inthat it gives the police power to arrest a person conducting himself in a disorderly
manner, using profane, indecent or obscene language, or using threatening, abusive, or insulting words or
behaviour, with intent or calculated to provoke a breach of the peace, in any street, public vehicle or
passenger boat; and then provides that the person is to be detained in custody until he can be brought
before a justice to be dealt with for "such offence”. It has been held that s 43 creates certain offences (see
paras 4.13-4.23 above), but there is no authority suggesting that it creates offences of conducting oneself
in a disorderly manner, using profane, indecent or obscene language, or using threatening, abusive or
insulting words or behaviour.

Disorderly conduct is conduct which is not only sufficiently ill-mannered or in bad taste to meet with the
disapproval of well-conducted and reasonable men and women, but also tends to annoy or insult persons
faced with it sufficiently deeply or seriously to warrant the interference of the criminal law: Melser v
Police [1967] NZLR 437, 444 per Turner J. It involves a breach of the peace, or alikelihood of a breach
of the peace occurring: Comerford v Pollard (unreported) Supreme Court of Western Australia, 29 July
1982, Appeal No 131 of 1982, 3 per Olney J.
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(b) singing any obscene song or ballad (section 59);

(© writing or drawing any indecent or obscene word, figure or representation
(section 59);

(d) using any profane, indecent or obscene language (sections 59, 44);

(e using any threatening, abusive or insulting words or behaviour® (sections 59,
44).°

Generdly the proscribed conduct must occur in a public place, though under section 59 the

conduct in (e) is also proscribed in a private place.

6.6

These provisions are much used in practice. Most charges under section 54 are for

disorderly conduct,” as are most charges under section 59.8 Examples of disorderly conduct

are scuffles between individuals in a bar® and throwing a flare with smoke coming from it

onto the deck of a visiting American warship causing fear and alarm amongst people in the

general area.®

10

Threatening, abusive and insulting behaviour are familiar concepts in the crimina law. Words or
behaviour are threatening if they cause persons of ordinary firmness to apprehend physical harm to their
persons or property. Where a qualification is added, such as "If you want fight, you can have it as much
as you like", the words may not amount to threatening words: Lipman v McKenzie (1903) 5 WALR 17.
They are abusive if those who hear them are likely to be provoked to violence by what was said; and they
are insulting if they assail the person at whom they are directed with offensively dishonouring or
contemptuous speech or action: Little v Pickett (unreported) Supreme Court of Western Australia, 18
April 1979, Appeal No 7 of 1979, adopting the test used by the High Court in Thurley v Hayes (1920) 27
CLR 548. The cases cover a wide range of situations. At one extreme are expressions of personal
animosity (eg Moran v Stack (unreported) Supreme Court of Western Australia, 31 March 1983, Appeal
No 333 of 1982 ("gestapo bastard"); at the other are expressions of political: eg Brutus v Cozens[1973]
AC 854 (anti-apartheid demonstration at Wimbledon) or racist views: eg Jordan v Burgoyne [1963] 2 QB
744,

S 44 requires that the words or behaviour must be with intent or calculated to provoke a breach of the
peace, but under s59 thisisimmaterial.

There were 2,822 charges under s 54 in the Perth and East Perth Courts of Petty Sessions in 1989: see
Appendix IV. 2,805 of these were for disorderly conduct.

There were 394 charges under s 59 in the Perth and East Perth Courts of Petty Sessions in 1989: see
Appendix V. 260 of these were for disorderly conduct, 55 for threatening words or behaviour, 38 for
insulting words or behaviour, 33 for soliciting for the purpose of prostitution and 8 for obscene language.
Green v Rolfe (unreported) Supreme Court of Western Australia, 14 February 1983, Appeal No 340 of
1982.

Gerritsen v Smith (unreported) Supreme Court of Western Australia, 16 October 1985, Appeal No 212 of
1985.
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6.7  In most cases the provisions in sections 54, 59 and 44 are limited to happenings in a
street or public place.’* However section 54 also includes any passenger boat or vehicle and
any police station or lock-up, and section 44 deals with conduct on board ship, or in premises
licensed for the sale of fermented or spirituous liquors, or licensed boarding, eating or lodging
houses. Section 59 includes behaviour which does not take place in a street or public place
but annoys "inhabitants or passengers’, that is, people who are in a street or public place. It
appears that the insertion of the word "or" after the words "in any street or public place” may
have been a draftsman's error, because the earlier legidation required both that the conduct
take place in a public place and that it annoy inhabitants or passengers.’? It is however
consistent with legidation in other jurisdictions to regulate disorderly conduct and the like
which takes place on private property if it is within the view or hearing of personsin a public
place.® There is an important distinction between such a situation and one in which the
conduct in question does not affect anyone in a public place: thus no offence was committed
by a woman who annoyed her neighbour by uttering obscene words as she hung up her
washing in her own back yard.** In one instance, however, section 59 is not consistent with
these principles. The use of threatening, abusive or insulting words, whether calculated to lead

to abreach of the peace or not, is an offence in any public or private place.

6.8 In Keft v Fraser,’® the Supreme Court of Western Australia suggested that, in
determining whether an offence had been committed under sections 54 or 59, al public places
are not the same. The appellant, whose stage name was Rodney Rude, had been convicted of
using obscene language in a public place. He had given a performance in the Perth Concert
Hall, during which he made frequent use of the word "fuck” and its derivatives. The audience
had been warned that language which might offend would be used, but were apparently
enthusiastic about the performance. Burt CJ said that whether conduct was disorderly had to
be judged by having regard, inter aia, to the audience and the nature of the public place in

which the performance was held:

"The idea of a “public place' as used in the statute is not smply geographical. It is
assumed to contain human beings with ears. And so regarded all public places are not

Hu Reference both to a street and to a public place is strictly unnecessary, since "street" is defined by s 2 as

including "road, thoroughfare and public place".

12 Keft v Fraser (unreported) Supreme Court of Western Australia, 21 April 1986, Appeal No 428 of 1985,
6-8 per Burt CJ.

13 Eg Summary Offences Act 1988 (NSW) s 4.

14 Rossv Gaskin (unreported) 17 April 1984 (see (1974) 17 JPWA Journal 167).

15 (Unreported) Supreme Court of Western Australia, 21 April 1986, Appeal No 428 of 1985.
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the same. If it be a place where people of all kind are assembled such as, to take a
local example, the Hay Street Mall at high noon, then the use of the words complained
of hereif uttered for al to hear could, I think, be fairly described as being obscene and
to use such words in that way and in that place and at that time could fairly, | think, be
described as being disorderly conduct. Their use upsets the order of that place by
interfering with the free use of that place by persons who have aright to use that place
without being subjected to words which offend them and cause them distress. . . . The
words in this case were not uttered in Hay Street Mall, they were used in a public place

which was the Perth Concert Hall and in the hearing of 1800 adults, each of whom had

been told in advance that “some language might offend"."®

6.9  These words do not imply that an offence will never be committed if the conduct takes
place in a hal or other premises which people have paid to enter, and the audience is
appreciative of the performance. All the circumstances have to be taken into account,
including the place and the nature of the conduct in question. In Keft v Fraser the court
distinguished the earlier case of Carroll v Gutman'’ in which it was held that another
entertainer, Austen Tayshus, had been rightly convicted of using obscene language. Burt CJ
said that in that case the obscenity appeared both in the words used and the ideas conveyed.®
The fact that the performance had taken place in a hotel bar, and that those who had heard it
had paid an entrance fee to do so, did not prevent it from being adjudged obscene. The court
reached a similar decision in Cullen v Fuller,*® in which the respondent had performed a
striptease act in the public bar of a hotel. She was charged with acting in an indecent manner
in a public place. In the light of evidence as to the details of her act, the court held that the
offence had been committed. The magistrate had misapplied the decision in Keft v Fraser by
construing it to mean that whether or not indecent behaviour in a public place constituted
disorderly conduct was to be determined by a consideration of the nature of the place and the

audience, without reference to other factors.

(b) Recommendations

() Introduction

6.10 The above offences play an important part in regulating the activities of individuals in

society. People should not be prevented from saying or doing particular things merely

because other members of society disapprove. On the other hand, in the interests of the

16
Id 10-12.
17 (Unreported) Supreme Court of Western Australia, 19 July 1985, Appea Nos 82-83 of 1985.
18 (Unreported) Supreme Court of Western Australia, 21 April 1986, Appeal No 428 of 1985, 9.
19 (Unreported) Supreme Court of Western Australia, 25 November 1986, Appeal No 439 of 1986.
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community as a whole, the freedom to say and do as one wishes in public cannot be
completely unrestricted. The major difficulty with the existing law is the form in which it is
set out. There is no logical reason why the law should be set out in three separate sections,
particularly as there is much duplication and overlapping between them and the sections also
deal with quite different matters such as prostitution and damage to property. Nor isthere any
logic in the strange relationship between section 54 and section 59, as a result of which some
(but not all) of the offences particularised in section 59 are deemed to be disorderly conduct
under section 54. As Burt CJ pointed out in Keft v Fraser,?° the sections are "legidative

curiosities’. %
(i)  Proscribed conduct

6.11 The Commission recommends that sections 54, 59 and 44 be combined and redrafted
in a modern form so as to eiminate the duplication and illogicality of those sections. The
redrafted provision should provide that any person who is guilty of any disorderly conduct or
uses any threatening, abusive or insulting words or behaviour commits an offence. Thisisthe

same as the existing sections except in those respects discussed below.

6.12 The Commission considered reducing the various offences now found in sections 54,
59 and 44 to a single al-embracing formula.?? It concluded that this was unlikely to be
satisfactory because it would inevitably be vague and openended and would require
application to particular situations by the courts before its meaning became clear. The
advantage of the approach adopted by the Commission is that it is based on the wording of the
existing offences and there is aready a considerable body of judicial authority to assist in
determining how those offences apply in particular situations.

6.13  One respect in which the Commission's recommendation departs from the existing law
isthat it does not expressly make -

20 (Unreported) Supreme Court of Western Australia, 21 April 1986, Appeal No 428 of 1985, 4.

21 The form in which they appear in the Act results from the draftsman having copied them from the South
Australian Police Act 1869. The reason why the South Australian draftsman included all three provisions
isnot clear. Itisnot easy to trace them back into the early 19th century English legislation, though see
Metropolitan Police Act 1839 (UK) s 54(11), (12) and (13) and Town Police Clauses Act 1847 (UK) ss
28(16), 28(18) and 29 for some of the provisions.

As was done in NSW (Offences in Public Places Act 1979 s 5, see now Summary Offences Act 1988 s 4)
and the ACT (Crimes Act 1900 s 546A): Discussion Paper para 6.16.

22
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@

()

(©

singing any obscene song or ballad;

writing or drawing any indecent or obscene word, figure or representation; or

using any profane, indecent or obscene language,

an offence. The Commission considers that it is unnecessary to make express provision for

them because each type of conduct is capable of amounting to "disorderly conduct”,

depending on the circumstances. As with the present law, the courts will define disorderly

conduct.

(ili)  Placesin which conduct is proscribed

6.14 There are inconsistencies in the existing offences as to the place in which the

proscribed conduct takes place:

@

()

©

Disorderly conduct is an offence if committed on any street, public place, or in
any passenger boat or vehicle, police station or lock-up (section 54) but
behaving in an indecent or disorderly manner is aso an offence if committed in
any ship or vessel (not being then actually employed in Her Mgjesty's Service,
and not being a foreign warship) lying in State waters or any dock thereto
adjacent, or any house licensed for the sale of spirituous liquors or any licensed
boarding, eating or lodging house (section 44).

Singing obscene songs or ballads, and writing or drawing indecent or obscene
words, figures, or representations, are offences if committed in any street or

public place or to the annoyance of the inhabitants or passengers (section 59).

Using profane, indecent or obscene language is an offence if committed in any
street or public place or to the annoyance of the inhabitants or passengers
(section 59), or in any public vehicle or passenger boat (section 43(1)), or in
any ship or vessel (not being then actually employed in Her Mgjesty's Service,
and not being a foreign warship) lying in State waters or any dock thereto



(d)
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adjacent, or any house licensed for the sale of spirituous liquors or any licensed

boarding, eating or lodging house (section 44).

Using threatening, abusive or insulting words or behaviour is an offence if
committed in any public or private place, whether calculated to kad to a
breach of the peace or not (section 59), but if done with intent or calculated to
provoke a breach of the peace is an offence if committed in any public vehicle
or passenger boat (section 43 (1)), or in any ship or vessal (not being then
actually employed in Her Majesty's Service, and not being a foreign warship)
lying in State waters or any dock thereto adjacent, or any house licensed for the
sale of spirituous liquors or any licensed boarding, eating or lodging house
(section 44).

6.15 To ratioralise this position, the Commission recommends that the conduct which is

the subject of the proposed offence®® should be proscribed in, or within view or hearing from,

a public place,®* and in any parts of a police station or a police lock-up that are not a public

place. Ascompared with the existing law, the proposed offence would -

Include a naval ship or vessal and, indeed any military conveyance, that isin a
public place.

Include both disorderly conduct and threatening, abusive or insulting words or
behaviour in any parts of a police station or police lock-up. The Commission
considered confining the proscribed conduct to those parts of a police station or
police lock-up that are a public place. However, in the absence of disciplinary
offences like those that apply to prisons,?® the police would be deprived of a
means of preventing and controlling misconduct in these places which would

affect both the officers concerned and those held in custody.

23

Para 6.11 above.
For example, "public place" might be defined as follows:

(@) aplace (whether or not covered by water); or

(b) apart of premises,

that is open to the public, or is used by the public whether or not on payment of money or other
consideration, whether or not the place or part is ordinarily so open or used and whether or not the
public to whom it is open consists only of alimited class of persons; or

(c) ameans of conveyancethat isin apublic place: see Summary Offences Act 1988 (NSW) s 3.

Prisons Act 1981 Part VII.
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Exclude threatening, abusive or insulting words or behaviour when committed
in a private place and not within view or hearing from a public place. This
change is consistent with the principle that the purpose of the legidation is to
control conduct in a public place, or within the view or hearing of personsin a
public place. Other Australian jurisdictions have an offence of using
threatening, abusive or insulting words or behaviour, but in every case it is
limited to happenings in public places, or within the view or hearing of persons

in public places.?

Limit the proposed offence to conduct in a public place. This would mean that,
unlike section 59, it could not be used to deal with domestic violence: the
power to arest the offender would not be available to deter a repeat of the
misconduct. However, in most domestic violence situations an assault would
be involved®” and the power to arrest for this offence would provide a
deterrent.?® Persistent difficultiesin a domestic situation can also be dealt with
by orders to keep the peace® and other means of dealing with domestic
violence, such as counselling.®® Recently, the Domestic Violence Advisory
Council in its Discussion Paper on a Proposal to Enact Family Violence
Legislation (May 1992) recommended that family violerce legislation be
introduced giving a police officer power to enter any place where family
violence has occurred or is occurring for so long as is necessary to arrange and
give assistance to any person to ensure that the danger of family violence no
longer exists. Where there are reasonable grounds for suspecting that family
violence is likely to occur and there is an imminent danger of personal injury, a
police officer would have power to detain any person for a reasonable period

for the purpose of obtaining and serving a restraining order on him or her.

% Summary Offences Act 1966 (Vic) s 17(1); Vagrants, Gaming, and Other Offences Act 1931 (Qld) s 7;
Summary Offences Act 1953 (SA) s 7; Police Offences Act 1935 (Tas) s 12.

27

Assault includes attempting or threatening to apply force of any kind by any bodily act or gesture:

Criminal Codes222.

28

Under the Commission's preferred approach to arrest, a person could be arrested for the purpose of

preserving the safety and welfare of the person: paras 17.11-17.12 below.
29 Justices Act 1902 Part VII.

30

See Break the Silence Report of the Task Force on Domestic Violence to the Government of Western

Australia (1986) para 9.43.
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2. CHALLENGE TO FIGHT: SECTION 64

6.16 Section 64 provides:

"Every person who shall send or accept, either by word or letter, or publish any
challenge to fight for money, or shall engage in any prize-fight, shall upon
conviction thereof by any two or more Justices, forfeit and pay a sum not more
than two hundred and fifty dollars, or may be imprisoned, with or without hard
labour, for any term not exceeding three calendar months; and the convicting
justices may, if they shall think fit, also require the offender to find sureties for
keeping the peace."

6.17 A "prize-fight", as the term was understood in the 19th century, was a fight with fists
(usually bare fists) for reward.3! It is an offence not only to engage in prize-fighting but also
to send, accept or publish a chalenge to fight for money. It isimmaterial whether the fight

takes place in a public or a private place.

6.18 The Commission recommends that section 64 be repealed.®? Summary offencesin the
Boxing Control Act 1987% deal with the problem of boxing contests for reward in money or

h** in the modern context. In addition, there is an offence similar to section 64

money's wort
in the Criminal Code.®® If the Criminal Code offence were retained, a "summary conviction
penalty” could be provided for the offence, thus enabling the charge to be dealt with
summarily at the election of the person charged if a Court of Petty Sessions considered that it

could adequately be dealt with summarily.=®

31 Pallante v Sadiums Pty Ltd (No 1) [1976] VR 331, in which Mclnerney J discusses the history of prize-
fighting.

All but one of those who commented, including the Police Department and the Police Union, agreed.

It is an offence to engage in a boxing contest when not registered as a boxer (s 24), to arrange a boxing
contest when not registered as an industry participant (s 33) or to promote, arrange or conduct a boxing
contest without a permit (s47(1)).

Under s 3 of the Boxing Control Act 1987 "boxing contest” means a "contest, display or exhibition
between 2 boxers but does not include -

32
33

34

@ sparring, other than sparring for public entertainment;
(b) aprescribed test, display or exhibition of boxing;
(c) a contest, display or exhibition of boxing for a prescribed prize not being a contest, display or

exhibition of boxing persons who engage in boxing for a monetary prize or other reward in
money or money's worth."
S 73. This offence is a misdemeanour carrying a penalty of imprisonment for one year. The Murray
Report 70 recommended that it be increased to two years' imprisonment.
Criminal Codesb5.

35

36
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3. EXPOSING OBSCENE PICTURES TO THE PUBLIC: SECTION 66(5)
6.19 Section 66(5) provides that:

"Every person exposing to view in any street, road, thoroughfare, highway, or
public place, or who shall expose or cause to be exposed in any window, or other
part of any shop or other building situate in any public place, or highway, or who
shall offer for saleor attempt to dispose of any obscene print, picture, drawing, or
representation”

commits an offence.®’

6.20 The Commission recommends that section 66(5) be repealed. It has been superseded
by the Indecent Publications and Articles Act 1902 which regulates and in appropriate cases
prohibits the sale, distribution, publication and exhibition of indecent and obscene articles,*®
pictures, drawings or representations and printed or written matter.*® In particular, the
printing, sale, possession for sale, publishing, distribution or exhibition of an indecent or
obscene article, book, paper, newspaper, writing, picture, photograph, lithograph, drawing or
representation is an offence under section 2. The sale or hire, possession for sale or hire,
publication, distribution, display or exhibition of restricted publications in a street or public
place is an offence under section 11.° The Murray Report*! recommended the repeal of
section 204 of the Criminal Code, which deals with obscene publications and exhibitions,
because it has been overtaken by the provisions of the Indecent Publications and Articles Act
1902.

37 There were 12 charges under s 66(5) in the Perth and East Perth Courts of Petty Sessions in 1989: see
Appendix 1V.
% S1A(1) of the Act provides that "article" includes:
"(a) any cinematographic or other type of film, slide and any other form of recording from which a
visual image can be produced; and
(b)  any gramophone record, wire recording tape or other device or thing by or on which words or
sounds are recorded and from which they are capable of being reproduced".
In the Commission's view, this covers al of the items (prints, pictures, drawings or representations) set
out in s66(5).
S 66(5) is derived from a provision in s 4 of the Vagrancy Act 1824 (UK) which has now been repealed.
An equivalent of the subsection was either not adopted or has since been repealed in the other Australian
jurisdictions. There is a modern equivalent of the subsection in the Summary Offences Act 1953 (SA) (s
33).
The penalties provided by these sections are lower than that provided by s 66(5) of the Police Act. For
example, under s 2 of the Indecent Publications and Articles Act 1902 the maximum penalty for a first
offence is $250 or imprisonment for three months. The maximum penalty under s 66(5) of the Police Act
is $1,000 or imprisonment for 12 months. The penalties provided by the Indecent Publications and
" Articles Act 1902 could be reviewed if thought necessary.
129.

39

40
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4.  WILFUL AND OBSCENE EXPOSURE OF THE PERSON:
SECTION 66(11)

6.21 Section 66(11) provides that:

"Any person wilfully and obscenely exposing his person in any street or public
place, or in the view thereof, or in any place of public resort"

commits an offence.*?

6.22 The offence is committed if the exposure -

@ takes place in a street or public place, or in view thereof, or in any place of
public resort;** and

(b)  iswilful and obscene.*

6.23 The Commission recommends that the offence be redrafted in the following gender
neutral terms:

A person who wilfully and obscenely exposes his or her genitals to any other personin

or within view of a public place commits an offence.

Penalty: $1,000 or imprisonment for 12 months.

6.24 The existing section refers to the wilful and obscene exposure by the defendant of "his
person”. Thisis a euphemism of long standing, also found in equivalent provisions in most
other jurisdictions. In England it has been held to be a synonym for "penis’, ** suggesting that

only males can be convicted of the offence. In Western Australia, however, the offence has

42 There were 64 charges under s 66(11) in the Perth and East Perth Courts of Petty Sessions in 1989: see

Appendix V.

A public place is one where the public have aright of access at any hour of the day or night, whereas a
place which the public can enter only at certain times (for example, aroom in a private house in which an
auction was being held) is a place of public resort: Morgan v Smallman (1874) 5 ALJ 165.

"Obscene" has essentially the same meaning asin s 59: that is, an exposure is obscene if it transgressesthe
generally accepted bounds of decency and goes so far beyond the accepted standards as to shock the
tribunal of fact: Discussion Paper para 6.8.

4 EvansvEwels[1972] 2 All ER 22.

43
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not been limited in this way.*® The proposed redraft of the offence makes it clear that both
males and females may be convicted of the offence.*’

6.25 As with the existing provision, nudity in itself is not obscene. Nor is wilful exposure
of the genitals.® It is the circumstances in which the exposure takes place and before whom
that may render the exposure obscene. The Commission acknowledges that, given the
anatomical differences between the genitals of males and females, it is an offence which is
rarely likely to be committed by afemale.

6.26 The proposed redraft also removes the distinction between a public place and a place
of public resort, a distinction which is obscure.

5. REGULATION OF HOUSES OF PUBLIC RESORT: SECTION 84

6.27 Section 84 provides as follows:

"(1) Every person who shall have or keep any house, shop, or room, or any
place of public resort, and who shall wilfully and knowingly permit drunkenness
or other disorderly conduct in such house, shop, room, or place, or knowingly
permit or suffer prostitutes or persons of notoriously bad character to meet
together and remain therein, shall, on conviction for every such offence, be liable
to afinenot exceeding two hundred and fifty dollars, or imprisonment for aterm
not exceeding three months: provided always, that if the offender be a person
licensed under the Liquor Act 1970,*° this enactment shall not be construed to
exempt him from the penalties or penal consequences to which he may be liable
for committing an offence against that Act or the regulations made thereunder .

46 S 10(a) of the Interpretation Act 1984 provides that in any written law "words importing the masculine

gender include the feminine". In Valle v Whyte (unreported) Supreme Court of Western Australia, 29
November 1983 Appeal No 313 of 1983 there was no suggestion that the offence could not be committed
by women: see fn 48 below.

The Summary Offences Act 1988 (NSW) s 5 ("his or her person”) and the Summary Offences Act 1981
(NZ) s27 ("hisor her genitals") expressly extend the offence to men and women in the same terms.

In Hilderbrandt v Boom (unreported) Supreme Court of Western Australia, 21 July 1983, Appeal No 138
of 1983, it was held that no offence was committed where the respondent was merely standing in a path in
the sandhills with his bathers down to his knees and his penis in his hand without attempting to attract
attention. InValle v Whyte (unreported) Supreme Court of Western Australia, 29 November 1983, Appeal
No 313 of 1983, it was held that awoman who was posing in the nude for a photographer on Scarborough
Beach did not commit the offence. Similarly, in New South Wales, it was held that a woman on Bondi
Beach who used zinc cream to make it appear that she was wearing a bikini did not commit an offence
under s 6 of the Offencesin Public Places Act 1979 (NSW) (now replaced by s 5 of the Summary Offences
Act 1988(NSW): “Woman winsright to go nude at Bondi” The West Australian, 3 June 1988, 22. What is
obscene must be judged according to the current standards of decency of the community: Cullenv
Meckelenberg [1977] WAR 1.

Now repealed and replaced by the Liquor Licensing Act 1988.
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)] Every person who, being the occupier, keeper or person having the charge
or control of a shop or other place of public resort, shall knowingly permit or
suffer a child apparently under the age of sixteen years to enter and remain
therein, under such circumstances as shall indicate that the mental, physical or
moral welfare of such child is likely to be in jeopardy, shall on conviction for
every such offence, be liable to a fine not exceeding one hundred dollars, or
imprisonment for a term not exceeding one month."

6.28 Section 84(1) creates an offence of permitting drunkenness or disorderly conduct on
premises of the kind covered by the section, or permitting prostitutes or persons of notoriously
bad character to meet there. As the proviso indicates, there are equivalert offences under the
liquor licensing legislation in respect of licensed premises.®® Despite the punctuation, it is
clear that the words "of public resort" qualify the words "house, shop, or room" as well as
"place”. >t

6.29 As section 84(1) applies to a wider range of premises than the liquor licensing
legislation, it should be retained®? so as to complement it. The offence may be necessary
where there is disorderly conduct on unlicensed premises such as a "BYQO" restaurant.
However, it requires redrafting. Although the drafting of the offence has been modernised, it
still contains vague and uncertain criteria®® In addition, as was stated above* it is
inconsistent with the principles of the criminal law to make it an offence to have some
association with or merely to allow a meeting of particular people. Offences should proscribe
conduct thought deserving of punishment. To overcome these problems, the Commission
recommends that the offence be redrafted as follows:

A person who keeps premises where provisions or refreshments are sold or consumed
and who knowingly permits drunkenness or disorderly conduct to take place on these

premises commits an offence.

=0 Seenow Liquor Licensing Act 1988 s 115. S 84 of the Police Act applies to a wider range of premises

than the Liquor Licensing Act offence.

S 58 of the Police Ordinance 1861 began "Whereas it is expedient that the Provisions made by Law for
preventing disorderly Conduct in the Houses of licensed Victuallers be extended to other Houses of public
Resort .. .".

Though few, if any, charges are laid under it. There were no charges for either offence in the Perth and
East Perth Courts of Petty Sessionsin either 1984-1985 or 1989: see Appendix IV.

In particular, the reference to suffering or permitting "prostitutes or persons of notoriously bad character
to meet together and remain therein”.

*  Paa4.1l
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Penalty: $250 or imprisonment for three months.*®

6.30 This draft does not contain a provision equivalent to section 84(2).>° A child whose
mental, physical or moral welfare is likely to be in jeopardy would best be dealt with under
the care and protection provisions of the Child Welfare Act 1947.°" Under this Act®® an
authorised officer of the Department for Community Services or a police officer may
approach any child appearing or suspected to be in need of care and protection, for example,
where the child is "found in such circumstances . . . as to indicate that the mental, physical or
mora welfare of the child is likely to be in jeopardy”.>® Following such an apprehension, the
Children's Court of Western Australia can declare a child to be in need of care and protection
and may order that the child be committed to the care of the Department or placed under the

control of the Department.®°

% The equivalent offence in South Australia, s 20 of the Summary Offences Act 1953, has been modernised

aong similar lines.

Like s 84(1), s 84(2) appears not to be used. The section formerly contained no qualification relating to
the circumstances of the child's presence. In Higgon v O'Dea [1962] WAR 140 the defendant was
convicted of permitting a person under the age of 16 years to enter and remain in an amusement arcade.
The Full Court held that the words had to be given their literal meaning, even though the result was
absurd, because this was the only construction possible, and so it was an offence to allow a child to enter
any premises of the kind in question. As aresult of this decision, the section was amended by the Police
Act Amendment Act 1963 s 4 so asto limit it to presence in specified circumstances.

> Ss29-32.

)

% Child Welfare Act 1947 s 4.

®  |ds30.

56



Chapter 7
OFFENCESRELATING TO PUBLIC ASSEMBLIES
1. INTRODUCTION

7.1  Two provisions of the Police Act, sections 52 and 54A, provide means of controlling
crowds of people. Section 52 gives the Commissioner of Police power to prevent the
obstruction of streets. Section 54A provides a means of dealing with an assembly of three or
more people which disturbs the peace or which will needlessly provoke other persons to
disturb the peace. Other provisions for the control of crowds of people are found in sections
62-65 o the Criminal Code (which deal with unlawful assemblies and riots) and the Public
Meetings and Processions Act 1984. The latter Act replaced the much criticised section 54B*
of the Police Act, which had been enacted in 1976.% It authorises the Commissioner of Police

to grant a permit for a public meeting or procession in a street.®
2. OBSTRUCTION OF THE STREETS: SECTION 52

7.2  Section 52 provides:

"(1) The Commissioner of Police, from time to time, and as occasion shall
require, may give instructions to members of the Police Force for the
purpose of regulating the route and pace to be observed by all vehicles,
horses, and persons, and for preventing obstruction of the streets and
thoroughfares by processions, meetings, or assemblies or in case of fires,
and to provide for keeping order and for preventing any obstructions of
the thoroughfares in the immediate neighbourhood of all public buildings
and offices, theatres, and other places of public resort, and in any case
wherethe streets or thoroughfares may be thronged or may beliable to be
obstructed, and to prevent any interference with or annoyance of any
congregation, or meeting engaged in divine worship in any building
consecrated or otherwise, and for keeping order and preventing
obstructions on and near the water on which any sporting event or other
assembly is held, but no such instruction shall be given for the purpose of
frustrating -

! See Western Australian Parliamentary Debates (1979) Vol 224, 1996-1999 and 2010-2018.
By the Police Act Amendment Act 1976 s 5. The section was repealed and re-enacted by the Police Act
Amendment Act 1979 s4.

For amore detailed account of the Act see paras 7.10-7.11 below.
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(@ the holding of a meeting or the conduct of a procession authorized
pursuant to a permit or order granted under the Public Meetings
and Processions Act 1984; or

(b) the holding or conduct of an event on aroad closed pursuant to an
order granted under Part VA of the Road Traffic Act 1974.%

2 A member of the Police Force acting in accordance with instructions given
under subsection (1) of this section may give such directions as may seem
expedient to him to give effect to those instructions.

3 Every person who, after being acquainted with the same, fails to observe
or contravenes any directions given under subsection (2) of this section
commits an offence.

Penalty: One hundred dollars.

4) The power vested in the Commissioner of Police by subsection (1) of this
section may be exercised by any member of the Police Force of or above
the rank of sergeant duly authorized by the Commissioner of Police for the
purpose.”

7.3 In spite of amendments to the section in 1976 and 1979,° the drafting style of the
section remains cast in the 19th century mould. Moreover, the ambit of the powers given to
the Commissioner of Police by the section is not very clear. The section sets out a number of
particular kinds of instructions which the Commissioner has power to give.® In addition it
empowers the Commissioner to give instructions "in any case where the streets or
thoroughfares may be thronged or may be liable to be obstructed”. Read literally, this might
seem to give the Commissioner very wide powers. However a decision on the equivalent
English provision’ confirms that the words "in any case" must be read as confined to
stuations of the kind set out previoudly. If this decision applies to section 52, the words of the

section now give a mideading view of its scope.

7.4  The Commission recommends that section 52 should be retained to supplement the
provisions of the Public Meetings and Processions Act 1984.2 It alows the Commissioner of

Police to issue instructions in cases where there has been no application under the 1984 Act or

4 This Part provides provisions similar to those in the Public Meetings and Processions Act for events on

roads (such as race meetings or speed tests) which do not include an event that is a public meeting or
procession under the Public Meetings and Processions Act.

Police Act Amendment Act 1976 s4; Police Act Amendment Act 1979 s3.

The exercise of the power conferred on the Commissioner may be delegated to a police officer of or above
the rank of sergeant.

Brownsea Haven Properties Ltd v Poole Corporation [1958] Ch 574, dealing with s 21 of the Town
Police Clauses Act 1847 (UK).

8 Paras 7.10-7.12 below.
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to which that Act does not apply. No other provision in the Police Act allows the police to
issue instructions in such circumstances. These instructions cannot be used to frustrate the
purposes of the 1984 Act.

7.5  While the Commission considers that the provision should be retained, it recommends
that it should be modernised, and should set out more clearly the circumstances in which it

applies. It should be redrafted in the following manner:®

Q) The Commissioner of Police may give instructions to police officers for -

) regulating traffic of al kinds;

(b) preventing obstructions;

(© maintaining order,

in any public place.

2 No such instruction shall be given for the purpose of frustrating -

@ the holding of a meeting or the conduct of a procession authorized pursuant to
apermit or order granted under the Public Meetings and Processions Act 1984,

or

(b) the holding or conduct of an event on a road closed pursuant to an order
granted under Part VA of the Road Traffic Act 1974.

3 A police officer acting in accordance with instructions given under subsection
(1) may give such directions as may seem expedient to him or her to give effect to

those instructions.

4 A person who knowingly contravenes a direction given under subsection (3)

commits an offence.

Penalty: $100.

o Thisredraft is based on the Summary Offences Act 1953 (SA) s 59 and the existing s 52.
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(5) The power vested in the Commissioner of Police by subsection (1) may be
exercised by any police officer of or above the rank of sergeant duly authorized in

writing by the Commissioner of Police for the purpose.°

(6) In this section "public place" means -

@ a place (whether or not covered by water); or

(b) apart of premises,

that is open to the public, or is used by the public whether or not on payment of money
or other consideration, whether or not the place or part is ordinarily so open or sed
and whether or not the public to whom it is open consists only of a limited class of

persons.

7.6 The Commission recommended above®! that offences which it proposes for retention
be separated from the police administration provisions and the other provisions found in the
Police Act and be incorporated in a Summary Offences Act. While the proposed provision
does contain an offence, it is merely incidental to a provision which gives the Commissioner
of Police power to prevent obstructions and maintain order in public places, so long as the
exercise of the power does not frustrate the holding of a meeting or the conduct of a
procession authorised under the Public Meetings and Processions Act 1984. Nevertheless, the
Commission recommends that the proposed provision be incorporated in the proposed

Summary Offences Act and not the proposed Police Administration Act.
3. DISORDERLY ASSEMBLY: SECTION 54A

7.7  Section 54A provides:

"D A disorderly assembly is an assembly of three or mor e persons who
assemble in such a manner or who so conduct themselves when they are
assembled as to give persons in the neighbourhood of the assembly
reasonable groundsto apprehend that the persons so assembled -

10 The power to delegate to officers of or above the rank of sergeant has been retained because, in a State the

size of Western Australia, commissioned officers are not widely distributed.
1 Paras3.2-33.
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€) will disturb the peace; or

(b) will by that assembly needlessly provoke other persons to disturb
the peace.

2 Persons lawfully assembled may become a disorderly assembly if
being assembled they conduct themselves in such a manner asisreferred to
in subsection (1) of this section.

(3) Any member of a disorderly assembly who, after being warned by a
member of the Police Force to disperse immediately and go peaceably to his
home or hislawful business, neglects or refusesto do so, commits an offence.

Penalty: Five hundred dollars or a term of imprisonment not exceeding six
months or both." 12

7.8  This section was added in 1970™ to deal with situations in which large crowds had
gathered, and in which proving the offence of disorderly conduct under section 54 against
particular individuals was impossible.!* The section is a summary equivaent of the Code

offences of unlawful assembly and riot™

and the drafting of the section was obviously based
on these offences. According to the second reading speech, there was a need for a smple
offence to deal with assemblies for which the higher penalties under the Code offences were

not appropriate.

7.9 The Commission recommends that section 54A be repealed for the following

reasons -

1. Because a charge for this offence raises issues of civil liberties and freedom of
assembly and speech, the offence created by this section is one for which the
person charged should have the opportunity to be tried by a jury which is
provided by a charge under the equivalent Code offences. That opportunity
should not depend on the exercise of a discretion by a police officer to charge

under either section 54A or the Code offences.

12 There was only one charge under s 54A in the Perth and East Perth Courts of Petty Sessions in 1989: see

Appendix V.

13 By the Police Act Amendment Act (No 2) 1970s3.

14 Western Australian Parliamentary Debates (1970) Vol 188, 1548. The second reading speech mentions
particular incidents on the Scarborough beachfront.

15 Criminal Code ss 62-65.

16 Western Australian Parliamentary Debates (1970) Vol 188, 1548. See however the suggestion in Russell
236 that the offence was introduced to avoid the necessity for jury trial.
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2. It is unnecessary to retain the offence to deal with assenblies for which the
higher penalties under the Criminal Code are inappropriate, because this
problem can be dealt with by providing a"summary conviction penalty" for the
Code offences. To enable charges under sections 63 or 64 of the Code to be
dealt with summarily at the election of the person charged®” if the court, having
regard to the nature and particulars of the charge, considers that the charge can
be adequately dealt with summarily,*® the Commission recommends that a

"summary conviction penalty” be provided for these offences.
4, PUBLIC MEETINGS AND PROCESSIONSACT 1984

7.10 Under the Public Meetings and Processions Act 1984 a person who or a body which
proposes to hold a public meeting or conduct a procession in a street may give written notice
to the Commissioner of Police setting out the proposa and applying for a permit.'® If the
meeting or procession substantially conforms with the terms of the permit, a person
participating in the meeting or procession is not guilty of any offence against the provisions of
any Act or law regulating the movement of traffic or pedestrians, or relating to the obstruction
of a street.?® It is, however, an offence to act in a disorderly manner for the purpose of
preventing the transaction of the business for which the meeting or procession assembled, or
to obstruct the free passage of ambulances, fire brigade vehicles or police vehicles at a public

meeting or procession conducted pursuant to a permit.?:

7.11 The provisions of the 1984 Act operate subject to any directions given under section
52 of the Police Act.?> However section 52 provides that instructions given by the
Commissioner of Police are not to be given for the purpose of frustrating the holding of a

meeting or the conduct of a procession authorised under the 1984 Act.

7.12 The Commission considered whether the provisions of the Public Meetings and
Processions Act 1984 should be integrated with sections 52 and 54A (if retained) in a

7 Evenif thisinvolves a more complex procedure: para 3.30 above.

18 Crimina Codes5.

¥ s5(0).

20 54(1).

2L Public Meetings and Processions Act 1984 s9.
2 |ds4.
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reformed Police Act but decided to recommend that they not be so integrated. The purposes
of the 1984 Act are sufficiently different from those of section 52 to warrant a separate Act.
Whereas section 52 deals with obstructions of the streets, the 1984 Act creates a right to

obtain a permit to use streets for public meetings and processions.



Chapter 8

BEING UNLAWFULLY ON LAND OR PREMISES
AND RELATED OFFENCES

1 BEING UNLAWFULLY ON LAND OR PREMISES

(@ Offences

81  The Police Act contains several offences which involve being unlawfully on land or

premises. They have been added to the Act at different times for different purposes.

(i) Being found in a place for an unlawful purpose: section 66(8)

8.2  Section 66(8) provides that:

"Every person being found in or upon any place, stable, or outhouse for any
unlawful purpose’

commits an offence.

8.3  This section was originally enacted in Western Australia in 1849 and can ultimately
be traced back to United Kingdom legislation.? It is limited to particular places - stables,
outhouses, and similar places® - a list which makes obvious the antiquity of the section. It is
also limited by the requirement that the defendant be found in the place in question and by the
need to show that the defendant was there for an unlawful purpose. The purpose is unlawful
when it is related to an intention to do something which, if carried out, would be an offence
under the crimina law.* A specific unlawful purpose need not be aleged or proved: the
circumstances surrounding the defendant's presence may be such that, in the absence of

explanation, a genera inference that the purpose was unlawful may be drawn.®

! Police Ordinance 1849 s 10.
2 Vagrancy Act 1824(UK) s 4.
Nichols 98 suggests that the ejusdem generis rule would be applied to the term "place", so as to limit it to
places of akind similar to stables or outhouses.
Harev Clarey (1951) 53 WALR 78.
Ibid.



Being Unlawfully on Land or Premises and Related Offences/ 71

(i)  Being on premises without lawful excuse: section 66(13)
84  Section 66(13) provides that:

" Any person who is or has been, without lawful excuse, in or upon any premises
or the curtilage, whether enclosed or fenced or not, of any premises"

commits an offence.

85  Section 66(13) was added to the Police Act in 1962.° The debates in Parliament reveal
that one of the main purposes of the new section was to deal with peeping toms, who prior to
1962 could only be dealt with under section 43(1).” In such cases it would be difficult to
prove the unlawful purpose required by section 66(8). Instead section 66(13) requires proof of
the absence of lawful excuse.® This makes it unnecessary to establish a criminal purpose. All
that it requires is a judgment by the court that the defendant's presence on the premises is not
excusable in all the circumstances of the case (bearing in mind that the defendant is charged
with an offence punishable by imprisonment) and that the defendant's conduct may well be
innocent or excusable for this purpose though otherwise indefensible.® Section 66(13) is also
much wider than section 66(8): there is no requirement that the defendant be found in the
place in question, and it applies to any premises or the curtilage of any premises. "Premises’
in this context means a building. The curtilage of premises is land which is regarded as part
and parcel of the premises,’® such as a courtyard, garden, field or piece of ground adjoining a
building. All buildings, and not just dwelling houses, may have a curtilage.**

8.6  Section 66(13) is a more comprehensive provision than section 66(8). However,
charges continue to be brought under both provisions.*? Section 66(8), because it requires an

unlawful purpose, may be seen as the more serious offence.

6 By the Police Act Amendment Act 1962 s 2.

! Western Australian Parliamentary Debates (1962) Vol 161, 558. Section 43(1) is dealt with at paras

4.13-4.23 above.

The burden of proving absence of lawful excuseis on the prosecution: Wills v Williams [1971] WAR 29.

o Hancock v Birsa [1972] WAR 177.

10 Lacey v Cave (unreported) Supreme Court of Western Australia, 4 September 1991, No 1013 of 1991, 6.

1 Hislop v Spurr [1983] WAR 180.

12 39 charges were brought under s 66(8) and 294 under s 66(13) in the Perth and East Perth Courts of Petty
Sessionsin 1989: see Appendix 1V.
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(ili)  Trespassing on enclosed land: section 82A
8.7  Section 82A provides that:

"(1) Every person who shall, without lawful excuse, enter into the enclosed
land of another person, without the consent of the owner, occupier or person in
charge thereof, and shall cause damage or injury to any property such as is
mentioned in section eighty-two of this Act shall pay to the party aggrieved the
amount of any damage or injury done and shall be liable to a fine not exceeding
one hundred dollars.

(2 The owner, occupier or person in charge of enclosed land who shall find a
person on the land whom he has just cause to suspect of having entered into the
land without consent may demand and require of that person his name and
address, and any such person who shall neglect or refuse to give his name and
address or who shall give a false name and address when applied to as aforesaid
shall upon conviction be liable to a fine not exceeding twenty dollars.

(3) The provisions of this section shall be read and construed as in aid of, and
not in derogation from, the provisions of section eighty-two of this Act and not in
derogation from therights of a person at law.

Theterm "enclosed land" mentioned in this section means any land, either public
or private, that is enclosed or surrounded by a fence, wall or other erection, or
partly by a fence, wall or other erection, and partly by some natural feature, such
asariver or cliff, by which the boundaries thereof may be known or recognized,;
but does not include any road enclosed with the land.”

8.8  Section 82A wasinserted in the Act in 1963.2® In contrast to sections 66(8) and 66(13)
which deal with being unlawfully on premises, section 82A concerns trespass on enclosed
land. It appears that section 82A was drafted primarily with rural land in mind.** However it
is capable of being applied to other kinds of enclosed property (for example industrial
premises). The section would not cover a suburban dweller whose property was not bordered

by awall or fence on the road frontage.

8.9  The offence is not committed unless the defendant not only trespasses but also causes
damage or injury to property. It therefore appears to add nothing to section 80, under which it
is an offence to destroy or damage real or personal property of any kind.'® It appears that the
real purpose of section 82A was to give landowners increased powers to deal with the problem

of trespassing. According to te Minister's second reading speech, there was a special

13 By the Police Act Amendment Act 1963 s 3.
14 Seepara8.9 below.
15 Ons80, seeparas11.1-11.2 below.
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problem with trespassers on farms, and in particular with trespassers who entered to pick
mushrooms.'® Under the pre-1963 law the owner of the property had power to arrest any
person committing a summary offence on the property.’” This was insufficient to dea with
the problem. It was thought necessary to give the owner power to recover compensation for
the damage, and to demand the name and address of the trespasser.'® Thus, section 82A(2)
provides that a name and address may be demanded whenever the owner finds a person on the
land whom he or she has just cause to suspect of having entered the land without the owner's
consent. It is not necessary that the entrant should also have caused damage to the property.
As a sanction, section 82A(2) creates another offence of neglecting or refusing to give a name

and address on demand, or giving a false name and address.

8.10 There are a number of peculiarities in the drafting of section 82A.%° Like many
offences in the Police Act, no mental element is specified, as respects either the entry or the
causing of damage. It is not clear why section 82A is limited to property of a kind dealt with
in section 82,%° or why it was necessary to provide in section 82A(3) that section 82A is not to
be read in derogation of section 82.

8.11 The Commission has received no information that large numbers of charges are
brought under section 82A. Indeed, it seems likely that few charges are brought under the
section.?? Section 82A was drafted primarily with rural areas in mind and statistics of charges
for country areas are not available.

(iv)  Unlawfully remaining on premises. section 82B

8.12 Section 82B provides that:

"(1) A person shall not, without lawful authority, remain on any premises after
being war ned to leave those premises-

16 Western Australian Parliamentary Debates (1963) Vol 165, 2590. The problem of persons entering

property to discharge firearms was also referred to.

S 49, asto which see para 17.21 below.

18 Western Australian Parliamentary Debates (1963) Vol 165, 2590-2591.

19 See E K Braybrooke “Review of Legidation” (1964) 6 UWALRev 502, 514-515; E K Braybrooke “Some
Recent Developmentsin Statute Law” (1965) 7 UWALRev 111, 153-154.

20 582isdealt with at paras 13.31-13.34 below.

21 There were nonein the Perth and East Perth Courts of Petty Sessionsin 1984-1985 or 1989: see Appendix
V.

17
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(@ in the case of premises occupied by the Crown or a public
authority, by a person in charge of the premises or by a member of
the Police Force;

(b) in the case of premises other than premises occupied by the Crown
or a public authority, by the owner or a person in charge or
occupation of the said premises or by a member of the Police For ce.

Penalty: $500 or 6 months imprisonment.

(2 A person who for the purposes of and in accor dance with subsection (1) of
this section warns some other person to leave premises may, at the same time as
he gives the warning, indicate to such person that part of the premises which the
person concerned is required to leave and in any such circumstances the part of
the premises so indicated shall constitute the premises for the purposes of that
Subsection.

22

4 In this section -
"premises’ includes any land, building, structure, or any part ther eof;

"public authority” means an authority or body (not being an incorporated
company or association) constituted by or under a law of the State or the
Commonwealth."

8.13 This section was inserted in the Police Act in 1980.%2 According to the Minister's
second reading speech,?* the purpose of the amendment was to increase the power of the
police to deal with situations where persons enter property and refuse to leave. Under the
previous law police officers assisting the owner in removing such persons had no more
powers than ordinary citizens. Problems had arisen in particular instances (for example
passive occupations of offices and gate-crashing of private parties). It was said that similar

offences existed in some form or another in all other States.

8.14 Despite the statements made in Parliament, it seems likely that the primary purpose
behind section 82B was to deal with events occurring elsewhere than on ordinary private
premises. The section covers not only premises occupied by the Crown or a public authority,

but aso privately owned premises of every kind, including commercial premises (such as

22 For s82B(3), see para8.21 below.

23 By the Police Amendment Act 1980 s 6. There were 115 charges under s 82B in the Perth and East Perth
Courts of Petty Sessionsin 1989: see Appendix V.

24 Western Australian Parliamentary Debates (1980) Vol 229, 1882.
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shopping centres) and industrial premises.?® The definition of premises in section 82B(4)

makes it clear that it covers both buildings and land not built on.

(b)

Recommendations

8.15 Since new provisions have been tacked on to old ones to deal with emerging problems,

there is much overlap between the existing provisions. This review of the Police Act provides

an opportunity to rationalise them. To do this, the Commission recommends that sections
66(8), 66(13), 82A and 82B(1) and (2) be repealed and replaced with the following provision:

(1) A person who -

@ enters the premises of another for an unlawful purpose;

(b) enters the premises of another without lawful excuse; or

(© remains on premises, without lawful authority, after being requested  leave
by the owner, occupier or person in charge of the premises or, at the request of

the owner, occupier or person in charge of the premises, by a police officer,

commits an offence.

Penalty: for an offence under paragraph (a): $1,000 or imprisonment for 6 months;

for an offence under paragraph (b) or (c): $500 or imprisonment for 3 months.

2 A person who for the purposes of and in accordance with subsection (1)(c)
reguests some other person to leave premises may, at the same time as he or she makes
the request, indicate to such person that part of the premises which the person concerned
is required to leave and in any such circumstances the part of the premises so indicated
shall constitute the premises for the purposes of that subsection.

25

On the potential application of the offence to industrial premises, reference was made during the debates
on the hill to demonstrations at Worsley: Western Australian Parliamentary Debates (1980) Vol 230,
2379. Confirming the applicability of the offence in such situations, in Erlandsen v Mclntosh
(unreported) Supreme Court of Western Australia, 16 February 1984, Appeal No 368 of 1983, it was held
that the offence was committed by a worker on factory premises during an industrial dispute. On the
potential application of the offence to shopping centres, see Western Australian Parliamentary Debates
(1980) Vol 230, 2387-2388.
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3 In this section, "premises’ includes any land, building, structure, or any part

thereof.

8.16 This provision deals with conduct at present covered by sections 66(8), 66(13) and
82B. It does not cover section 82A, which requires that the trespasser do damage or injury to
property. Thisisaready covered by the offence of damage to property. 2

8.17 The provision recommended by the Commission differs from the existing provisions in

the following major respects -

1 The term "premises’ replaces the outdated phrase "place, stable, or outhouse"
in section 66(8) and "premises or the curtilage . . . of any premises’ in section
66(13).

2. The "unlawful purpose’ offence is not confined to a defendant "found in or
upon any place, stable, or outhouse" for an unlawful purpose. Instead the
offence is committed if a person enters the premises of another for an unlawful

purpose.

3. As the "unlawful purpose” offence involves more serious misconduct than the
"without lawful excuse’ offence and the "remaining on premises without

lawful authority” offence, it carries a greater maximum penalty.

4. The "remaining on premises without lawful authority” offence is narrower than
the existing offence in that a member of the Police Force cannot ask a person to
leave the premises except at the request of the owner, occupier or person in
charge of the premises. A police officer might ask a person to leave the
premises but an offence would not be committed unless the owner, occupier or
person in charge of the premises wished to have the person leave the premises.
It would not prevent the person being dealt with for entering premises for an

unlawful purpose or without lawful excuse.

26 Paras 11.1-11.4 below.
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It does not provide for the owner, occupier or person in charge on enclosed
land to recover compensation for any damage caused by the trespasser because
this damage can be taken care of by offences dealing with damage to property.
Compensation for damage resulting from a criminal offence is now dealt with
in the general compensation provision of the Criminal Code?’ and there is no

need for a specific provision of the kind found in section 82A(1).

It does not give the owner, occupier or person in charge of enclosed land power
to demand the name and address of a person suspected of having entered
without consent as is provided by section 82A. This power is usdless in
practice because it is not possible for the owner to arrest a person who neglects
or refuses to give his or her name.?® To enforce it a person would need to call
in aid a police officer but such aid would be sought in most cases to apprehend
a person for committing the offence proposed by the Commission and the

person’'s name and address would be obtained then by the police officer.?®

2. HINDERING LAWFUL ACTIVITIES

8.18 There are two offences which deal with hindering lawful activities, and there is

considerable overlap between them. Though trespass on private property is not a necessary

element of either offence, they are closely related to the offences dealt with in the previous

section of this Chapter, and particularly to section 82B, since they were introduced to deal

with the problem of demonstrations.

@ Offences

0] Obstructing licence holders: section 67(4)

8.19 Section 67(4) provides that:

" Every person who, without lawful authority and with intent -

21 S719.
28

Since this is not an arrestable offence, the owner cannot exercise the powers of arrest given to citizens by

s 564(3) of the Criminal Code. The power of arrest given to ordinary citizens at common law is not wide
enough to allow for arrest in this circumstance: seefn 5 of Ch 17.

29

For the power to demand a person's name and address see paras 17.35-17.37 below.
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@ to compel another person to abstain from carrying on any activity which
pursuant to any law of the State or of the Commonwealth that person is by virtue
of alicence, permit or authorization issued thereunder empowered to do; or

(b)  toprevent such an activity being carried on; or
(© to obstruct any such activity,
manifests that intention by doing any act in relation to that other person, the

property of that other person or the activity so empowered, or by failing or
omitting to do any act in relation thereto which heis lawfully required to do"

commits an offence. The section goes on to provide that:

8.20

"it shall be a defence to a charge of an offence contrary to paragraph (4) of this
section to show that the intention was manifested in the course of a bona fide
trade dispute between an employer and workmen engaged in the activity so
empowered, and that the Act, failure or omission complained of was committed
by a person who was a party to that dispute.”

Section 67(4) was inserted in the Act in 1978.%° The justification given for this new

offence was that it was necessary to prevent coercive interference with the activities of licence

holders, and that the Government had a duty to protect licences issued by it.3* It appears that

the Government was principally concerned about the activities of anti-whaling protesters in
Albany. 3

(i1)

8.21

Hindering lawful activities. section 82B(3)

Section 82B(3) provides that:

(3) A person shall not, without lawful authority, prevent, obstruct, or hinder
any lawful activity which is being, or is about to be, carried on upon any
premises.

Penalty: $500 or 6 months imprisonment.

30
31
32

By the Police Act Amendment Act 1978 s 12.
See Western Australian Parliamentary Debates (1978) Vol 218, 765.
Western Australian Parliamentary Debates (1978) Vol 219, 966-968.
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8.22 This offence (introduced in 1980 together with the offence of unlawfully remaining

on premises) goes beyond trespass on premises and is potentialy very wide. It would appear

that there is a considerable overlap between this offence and section 67(4), introduced anly

two years earlier. The only situation covered by section 67(4) but not by section 82B(3) is

one where the activity is not taking place on premises as defined by section 82B.3* In spite of

the overlap, no move was made to amend section 67(4) when section 82B(3) was enacted.

(b)

Recommendation

8.23 The Commission recommends that both section 67(4) and section 82B(3) be repealed

for the following reasons -

1

Section 67(4) is drafted in obscure and vague terms.

Section 82B(3), with its reference to "lawful activity" in conjunction with
"lawful authority”, is drafted in very wide terms.

Demonstrators can be dealt with by other offences, such as disorderly
conduct,® entering premises for an unlawful purpose or without lawful
excuse® or remaining on premises without lawful authority after being

requested to leave.3’

There are adequate civil remedies, such as an injunction®® and proceedings
under the Trade Practices Act 1974 (Cth),*® to protect lawful activities,

particularly commercial activities.

There is no equivalent of either provision in the police legidiation of any other

Australian jurisdiction.

33
34
35
36
37
38

39

By the Police Amendment Act 1980 s 6.
See paras 8.12-8.14 above.

Paras 6.1-6.15 above.

Para 8.15 above.

[bid.

For causes of action that would support such an injunction see generally the discussion of intentional and
unjustified interference with trade and business in R P Balkin and J L R Davis Law of Torts (1991) Ch 22
and J G Fleming The Law of Torts (7th ed 1987) Ch 30.

See s45D of the Act which relatesto secondary boycotts.
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6. Few, if any, charges are laid under these provisions.*

40 There were no charges under s 67(4) in the Perth and East Perth Courts of Petty Sessions in 1989: see

Appendix 1V. Though there were 115 charges under s 82B in the Perth and East Perth Courts of Petty
Sessions in 1989 (see Appendix V), it appears that few, if any, of them were for an offence under s
82B(3).



Chapter 9
PROSTITUTION AND RELATED OFFENCES
1. INTRODUCTION

9.1  This Report does not deal with issues such as the overal policy for the regulation of
progtitution.  This is because the Commission's terms of reference do not extend to
progtitution as such. The Commission's terms of reference are confined to reviewing the
offences in the Police Act, and in that context it has considered the prostitutionrelated
offences in that Act. Offences in other legidation are not within the scope of the
Commission's inquiry and are therefore not dealt with.

9.2  The general issue of prostitution is currently under consideration by the Government,
in the light of the Final Report of the Community Panel on Prostitution in 1990. One of the
Panel's recommendations is to repeal the existing Police Act offences. In view of this, the
recommendations in paragraphs 9.9 to 9.27 below deal only with changes of a technical or

drafting nature which could be made if the Panel's recommendations are not implemented.
@ The existing policy on prostitution

9.3  Prostitution is not presently unlawful in itself. However certain activities connected
with prostitution are criminal offences. Offences in the Police Act ded with the keeping of
premises for the purposes of prostitution, living on the earnings of prostitution and soliciting
and loitering for the purpose of prostitution.! Related offences in the Police Act involve
riotous behaviour by prostitutes in the street, and persistently soliciting or importuning for
immoral purposes.? There are also offences relating to prostitution in other legislation, such

asthosein the Criminal Code,® and in local by-laws.*

! See paras 9.9-9.27 below.

2 See paras 9.28-9.33 below.

The keeping of premises for the purposes of prostitution (s 209); the procuring of women or men for the
purposes of prostitution (s 191).

The Local Government Act 1960 s 206 empowers councils to make by-laws for the suppression and
restraint of brothels, and the prohibition of persons from keeping brothels. According to a report of the
Local Government Association of Western Australia Prostitution - Government's Proposed Legislation
(1988) 1, no council has made any such by-laws and it is doubtful whether any would be held to be valid.
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94 At present the police regulate prostitution by a policy of "containment and control”,
under which a limited amount of prostitution-related activity is tolerated and regulated without
prosecution under the crimina law.®> A number of eports dealing with the practice of
prostitution in Western Australia were issued between 1976 and 1988,° and in 1987 the then
Minister for Police announced that the Government was contemplating the adoption of a new
policy on the regulation of prostitution.” However, in 1988 the Minister for Police announced

that the Government had decided not to proceed with its original intention.®

95 It was against this background that the Discussion Paper examined the prostitution
related offences in the Police Act. It looked at these offences from the limited perspective of
assessing what changes, if any, could or should be made which would be consistent with the
maintenance of the existing policy on prostitution. This meant that in the main the changes
canvassed were of a technical or drafting nature, although the Commission did examine the
issue of whether the offence of soliciting should be restricted in scope, or extended to include

soliciting by clients.
(b) The Report of the Community Panel

9.6  Subsequent to the issue of the Discussion Paper, in March 1990, the Minister for

Police appointed a Community Panel on Prostitution with the following terms of reference:

"1. The Pand is to inform itself of attitudes within the community towards
establishing a formal basis for the regulation and control of prostitution within
Western Australia;

See Report of the Royal Commission into Matters Surrounding the Administration of the Law Relating to
Prostitution (1976) (Norris Report) 17-20.

Norris Report (1976); Report of O F Dixon on Allegations of Graft and Corruption Within the Police
Force (1982) (Dixon Report); J Edwards Prostitution and Human Rights: A Western Australian Case
Study (1986) (Edwards Report); Report of the Women's Advisory Council to the Minister for Police (1988)
(WAC Report). Reports in other jurisdictions on prostitution referred to in this Chapter are (UK)
Criminal Law Revision Committee, Working Paper on Offences Relating to Prostitution and Allied
Offences (1982) (CLRC Working Paper); (UK) Criminal Law Revision Committee 16th Report:
Prostitution in the Street (1984 Cmnd 9329) (CLRC Report); (Vic) Final Report of the Inquiry into
Prostitution (1985) (Neave Report).

Minister plans change to brothel law The West Australian, 1 August 1987. It appears that the
Government was considering a system similar to that contained in the Victorian Prostitution Regulation
Act 1986, which allows brothels to operate within the law if they comply with licensing and planning
requirements.

8 Prostitution law shelved The West Australian, 18 August 1988, 8.
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2. The Panel is to report to Government on whether or not, and to what extent
changes should be made to the present system of discretionary control
exercised by the Commissioner of Police known as “the Containment Policy™.

9.7  In September 1990 the Panel submitted its Final Report.® It concluded that the present
policy of containment and control was unsatisfactory and that it should be replaced by a
system involving decriminalisation with regulation. A Licensing Board should be appointed
to register premises used for the purpose of prostitution (whether brothels,'° escort agencies,**
or premises used by a single operator?) and to license the owners or managers of these
premises. It was recommended that existing offences relating to prostitution in the Criminal
Code, the Police Act and the Local Government Act be abolished, and that the practice of
prostitution in or from registered premises should not be an offence. However, the practice of
prostitution in other circumstances would continue to be an offence. These issues are till
under consideration by the Government in the light of the Panel's Report.

(© The limits of the Commission's recommendations

9.8  Asaresult of these developments, consideration of the prostitutionrelated offencesin

the Police Act in this Report is confined to the following issues:

1 comment on the consequences for the Police Act offences if the

recommendations of the Community Panel are implemented;

2. recommendations as to the changes of a technical or drafting nature which
could be made (consistently with the maintenance of the present policy on
prostitution) if the recommendations of the Community Panel are not

implemented.

Final Report of the Community Panel on Prostitution (1990).

Keeping a brothel is an offence under s 76F of the Police Act, dealt with at paras 9.10-9.12 below.

Escort agencies, where there is no meeting of men and women on the premises, which are used simply for
the making of arrangements by telephone for men and women to meet elsewhere, are not covered by s
76F: Powell v Devereaux (unreported) Supreme Court of Western Australia, 12 June 1987, Appeal No
1053 of 1987.

A woman carrying out prostitution by herself in her own home does not commit an offence under s 76F:
Parker v Jeffrey, ex parte Parker [1963] QWN 32; Storey v Wick [1976] WAR 47. It would be different if
she maintained separate premises for the purposes of prostitution, or employed another person to assist
her, for example as a receptionist.

10
11

12
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(@)

9.9

BROTHEL KEEPING; LIVING ON THE EARNINGS OF PROSTITUTION:
SECTIONS 76F, 76G

Offences

Under the present law prostitution is regulated by the offences of keeping premises for

the purpose of prostitution and living on the earnings of prostitution.

()

Keeping premises for the purpose of prostitution

9.10 Section 76F, added to the Police Act in 1902,2 provides that:

" Any person who -

(1) keeps or manages, or acts, or assists in the management of any premises
for purposes of prostitution; or

2 being the tenant, lessee, or accupier of any premises, knowingly permits
such premises, or any part thereof, to be used for purposes of prostitution; or

(3) being the lessor or landlord of any premises, or the agent of such lessor or
landlord, lets the same, or any part thereof, or collects the rent with the
knowledge that such premises, or some part thereof, are or is to be used for
purposes of prostitution, or is a party to the continued use of such premises, or
any part thereof, for purposes of prostitution, isliable, on summary conviction -

(@ toafinenot exceeding one hundred dollars, or imprisonment, with
or without hard labour, not exceeding six months; and

(b) on a second or subsequent conviction, to a fine not exceeding two
hundred dollars, or to imprisonment, with or without hard labour
not exceeding twelve months.

It isimmaterial whether the premises kept or occupied for prostitution are kept
or occupied by one person or morethan one person.”

9.11 The law relating to this offence was discussed in detail in the Discussion Paper.'*

Keeping premises for the purpose of prostitution is also an indictable offence under section
209 of the Criminal Code.™®

13
14

By the Police Act Amendment Act 1902 s7.
Paras 9.33-9.34.
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are -

(if)

9.13

Prostitution and Related Offences/ 85

Other Australian jurisdictions generally have similar provisions.*® The exceptions

* New South Wales, which has abolished the offence of keeping a brothel.*’

* Victoria, where there is now a statutory scheme under which brothels may be

legal if they satisfy licensing and planning requirements.*2

* Northern Territory, which has retained the offence of keeping a brothel but

introduced a statutory scheme for the licensing of escort agencies.*®
Living on the earnings of prostitution
Section 76G provides that:
"(1) Every person who -

@ knowingly liveswholly or in part on the earnings of prostitution

shall be deemed to have committed an offence against section sixty-six of
this Act, and may be dealt with accordingly.

)] Where a person lives with or is habitually in the company of a prostitute,
and has no visible means of subsistence, he shall, unless he can satisfy the

15

16

17

18

The Murray Report recommended that s 209 should be repealed, since the problem was appropriately
dealt with in the context of the Police Act offence. It said that charges were invariably laid under the
Police Act and never under the Criminal Code: Murray Report 132. There were 22 charges under s 76F in
the Perth and East Perth Courts of Petty Sessionsin 1989: see Appendix V.

Summary Offences Act 1953 (SA) ss 28-29; Police Offences Act 1930 (ACT) ss 18-19; Vagrants, Gaming,
and Other Offences Act 1931 (QId) s 8; Police Offences Act 1935 (Tas) ss 10-11. For similar provisions
elsewhere see Crimes Act 1961(NZ) s 147; Sexual Offences Act 1956 (UK) ss33-36.

The offence was set out in Summary Offences Act 1970 (NSW) s 32, which was repealed by Summary
Offences (Repeal) Act 1979 s 3. However keeping a disorderly house is still an offence at common law:
Neave Report para 6.44, and there is a rarely used statutory power for closing down disorderly houses:
Disorderly Houses Act 1943 (NSW), as to which see Sibuse Pty Ltd v Shaw (1988) 13 NSWLR 98. Using
massage parlours and the like for the purpose of prostitution is an offence under statute: Summary
Offences Act 1988 (NSW) s 17.

Prostitution Regulation Act 1986 (Vic) Parts 3 and 4. The licensing requirements have not been brought
into force, but under existing legislation keeping a brothel is not a criminal offence where the prostitution
in question takes place in a brothel with a permit: Vagrancy Act 1966 (Vic) s 11. See generally M Neave
“The Failure of Prostitution Law Reform” (1988) 21 ANZJ Crim 202.

Prostitution Regulation Act 1992 (NT) Part 2 Divs 1 and 2.
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Court to the contrary, be deemed to be knowingly living on the ear nings of
prostitution.”

9.14 The law relating to this offence was discussed in detail in the Discussion Paper.?°
Though the section, as originally enacted,?* was confined to male persons,?? both men and
women may now be convicted of living on the earnings of prostitution.?®* Other Australian

jurisdictions have similar provisions.?

(iii))  Effect

9.15 The effect of these two offences is that, though the act of progtitution itself is not
illegal, it is difficult for a prostitute to remain within the law unless she sees clientsin her own
home.?® She cannot work with other prostitutes or maintain a separate place of business. Nor
can she employ other staff, such as receptionists or minders, to assist her. If she lives with a
partner, the partner may run the risk of conviction for living on the earnings of prostitution. 2°

(b) Possible changes

9.16 The Community Panel's Report recommended?’ that -

20 Pparas 9.37-9.38. There were 3 charges for this offence in the Perth and East Perth Courts of Petty

Sessionsin 1989: see Appendix 1V.

By the Police Act Amendment Act 1902 s 8.

It was based on the Vagrancy Act 1898 (UK) s 1. The English legislation is still limited to males: Sexual
Offences Act 1956 (UK) s 30.

The Police Act Amendment Act 1968 s 2 removed the word "male" from the introductory words of s 76G
in accordance with a resolution of the Standing Committee of Commonwealth and State Attorneys
Genera to amend State laws to comply with the International Convention for the Suppression of the
Traffic in Persons and of the Exploitation of the Prostitution of Others. see Western Australian
Parliamentary Debates (1968) Vol 180, 1137.

Summary Offences Act 1953 (SA) s 26; Police Offences Act 1930 (ACT) s 23(1)(j); Vagrants, Gaming,
and Other Offences Act 1931 (QId) s 5(1)(c); Police Offences Act 1935 (Tas) s 8(1A)(b); Summary
Offences Act 1988 (NSW) s 15; Vagrancy Act 1966 (Vic) s 10, which will be replaced by Prostitution
Regulation Act 1986 s 12 when that section is proclaimed. In the Northern Territory, however, the
offence has been abolished: Summary Offences Amendment Act 1992 (NT) s 6.

Under the law in force in Victoria before 1986 even this was illegal: a woman seeing clients in her own
home could be convicted of using premises for habitual prostitution under s 12 of the Vagrancy Act 1966:
Neave Report para 3.21. S 77 of the Prostitution Regulation Act 1986 repeals this provision, but that
section has not yet been proclaimed. Note also the South Australian offence of receiving money paid in a
brothel in respect of prostitution: Summary Offences Act 1953 s 28(1)(b).

For discussion of the points made in this paragraph, see WAC Report 56. In principle, the position
would be exactly the same for mal e prostitutes.

27 PaaB3.

21
22

23

24

25

26
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1 "criminal provisions related to prostitution, prostitutes and prostitution related
activities be removed from the Criminal Code; the Police Act; and the Local
Government Act”, and

2. these offences be replaced by a number of new offences including an offence

of practising prostitution outside the controls of the Licensing Board.
0] Keeping premises for the purposes of prostitution

9.17 It appears that the Community Panel's intention is to abolish the offence of keeping
premises for the purpose of prostitution, rather than providing that the offence is not
committed where the premises in question are licensed.?® This interpretation of the
Community Panel's intentions is supported by the fact that when the Report refers to the
practice of prostitution outside the licensing controls (which it recommends should be an
offence?®), this is a reference to all forms of prostitution including escort agencies and single

operator prostitution, *® neither of which are currently covered by section 76F.3*

9.18 If, on the other hand, the Community Panel's recommendations are not accepted, the
maintenance of the current policy regarding prostitution requires the retention of the offence
in section 76F, and the Commission so recommends. As the Commission said in the
Discussion Paper,3? the section is a satisfactory expression of the present policy concerning

the keeping of premises for prostitution.
(i) Living on the earnings of prostitution
9.19 Again, it appears that the Community Panel's intention is to abolish the offence of

living on the earnings of prostitution, rather than providing that the offence is not committed

where the premises in question are licensed.®®* Where prostitution is carried on outside the

28
29
30

Asthelegislation providesin Victoria: Vagrancy Act 1966 (Vic) s11.

Report para 6.3.

Report para 6.2.

31 seepara9.7 above.

32 Ppara9.42.

= The offences has been abolished in the Northern Territory: Summary Offences Amendment Act 1992 (NT)
s 6. In Victoria, the Neave Report para 8.40 recommended the abolition of the offence. However the
Prostitution Regulation Act 1966 (Vic) s 12 (not yet in force) retains the offence but provides that it is not
committed where the prostitution in question takes place in a brothel with a permit. This reproduces the
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statutory controls, living on the earnings of prostitution may be caught by the proposed new
offence of practising prostitution outside the controls of the Board, but much depends on how
that offence is drafted.

9.20 If the Community Panel's recommendations are not accepted, the maintenance of the
present policy regarding prostitution makes it necessary to retain the offence in section 76G,
and the Commission so recommends. However, as pointed out in the Discussion Paper,* this
section is defective in a number of technical respects. The Commission recommends that the

following amendments should be made -

1 The offence should be separated from the offence of persistently soliciting for
immoral purposes dealt with in section 76G(1)(b),*® so that the two offences
are dealt with in separate sections.

2. Rather than deeming an offence to be committed under section 66, the section
should itself state a penalty.

3. Section 76G(2), which reverses the normal onus of proof, and provides that a
person who lives with or is habitualy in the company of a prostitute, and has
no visible means of subsistence, is deemed to be living on the earnings of
prostitution unless he can satisfy the court to the contrary, should be repealed.®
Provisions which reverse the onus of proof are generally undesirable,®” and in
other contexts in this Report the Commission has recommended that such
provisions be abolished.3®

3. SOLICITING AND LOITERING

@ The offence

9.21 Section 59 of the Police Act contains an offence of soliciting or loitering for the

purposes of prostitution. This offence is close to the mgor purposes of the Police Act,

position currently set out in s 10 of the Vagrancy Act 1966, which will be repealed when s 12 of the
Prostitution Regulation Act 1966 is proclaimed.

% Paras9.43-9.44.

% Seeparas9.30-9.33 below.

36 Thiswas supported by amajority of the commentators on the Discussion Paper.

37 Seepara3.16 above.

% Seepara3.19 above.
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because it deals with the public order aspects of progtitution, in particular its impact on

activities in streets and other public places.®®
9.22  Section 59 provides that:

". .. [A]lny common prostitute who shall solicit, importune or accost any person
or persons for the purpose of prostitution, or loiter about for the purpose of
prostitution in any street, or place, or within the view or hearing of any person
passing therein, . . . shall forfeit and pay on conviction any sum not exceeding
forty dollars, or may be committed to gaol for any period not exceeding one
calendar month."

This provision is part of a section which aso deals with singing obscene songs, writing or
drawing indecent or obscene words or pictures, using profane, indecent or obscene language,
threatening, abusive or insulting words or behaviour,*® and the extinguishing of lights put up
for public convenience.**

9.23 The offence can only be committed by a"common prostitute”.**> A common prostitute
IS one who carries on a business or trade as a prostitute - that is, someone who offers herself
commonly for lewdness for the purpose of gain.** The term appears to be confined to women.
The section covers both solicitation, importuning and accosting persons for the purposes of
prostitution, and loitering about for the puposes of prostitution. Soliciting means an
invitation by words, conduct or merely by the woman's presence, to engage in sexual activities
for money.** Loitering has the same meaning as in section 43(1) of the Police Act,* namdy

lingering in a particular area without any apparent reason.*® It involves a certain persistence

3 There were 33 charges under s 59 for soliciting or loitering in the Perth and East Perth Courts of Petty

Sessionsin 1989: see Appendix 1V.

40 Dedlt with at paras 6.1-6.15 above.

“l Dealt with at para11.10 below.

42 Only in Tasmania is the legislation in the same terms: see Police Offences Act 1935 (Tas) s 8(1)(c). For
legislative provisions on soliciting in the other jurisdictions see Police Offences Act 1930 (ACT) s
23(1)(ja); Summary Offences Act 1988 (NSW) s 19; Prostitution Regulation Act 1992 (NT) s 10;
Vagrants, Gaming and Other Offences Act 1931 (Qld) s 5(1)(b) and (e); Summary Offences Act 1953 (SA)
s 25; Prostitution Regulation Act 1986 (Vic) s 5; Street Offences Act 1959 (UK) s 1; Summary Offences
Act 1981 (NZ) s26.

4 Skinner v R (1913) 16 CLR 336, 341 per Barton ACJ; Rv De Munck [1918] 1 KB 635.

4 See egBehrendt v Burridge [1976] 3 All ER 285.

% Para4.18 above.

% Hagan v Ridley (1948) 50 WALR 112.
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or repetition.*” The offence must be committed in a street or place, or within the view or

hearing of any person passing therein.*®
(b) Possible changes

9.24 The report of the Community Panel recommends that existing offences relating to
prostitution be abolished, but that it should be an offence for either a prostitute or a client to
solicit in public places.*® Soliciting by clients would thus become a criminal offence. At
present section 59 is confined to soliciting by prostitutes. It has also been held that the
English equivalent of section 76G(1)(b), which deals with persistent soliciting or importuning
for immoral purposes,® does not apply where men accost women for the purposes of sexual

intercourse.®!

9.25 Soliciting by clients is an offence in some other jurisdictions. The Victorian
Prostitution Regulation Act 1986 contains a provision in the same form as that recommended
by the Community Panel, one which treats prostitutes and clients in similar terms.®> The
Northern Territory Prostitution Regulation Act 1992 has a similar provision.®® The United
Kingdom Sexual Offences Act 1985 creates two special offences involving clients: it is an
offence for a man persistently to solicit a woman for the purpose of prostitution in a street or

public place,>*

or to solicit a woman from a motor vehicle in a street or public place
persistently or in such manner or circumstances as to be likely to cause annoyance to the
woman in question, or nuisance to other persons in the neighbourhood. In the Discussion
Paper the Commission canvassed the arguments for and against the introduction of an offence

of soliciting by clients.*®

47 Williamson v Wright, 1924 JC 57, 60 per Lord Anderson.

48 The display of an advertisement in the street by a prostitute offering her services does not constitute

soliciting or importuning: Weiszv Monahan [1962] 1 All ER. 664.

Report para 6.3.

%0 Seeparas 9.30-9.33 below.

®L Crook v Edmondson [1966] 2 QB 81.

52 S 5(2). Cf Summary Offences Act 1988 (NSW) s 20, which creates a new offence of taking part in public
acts of prostitution, an offence committed by both prostitute and client. The offence was created to deal
with problems occurring in particular suburbs of Sydney, where acts of prostitution were being conmitted
in public places or in motor vehicles in public places. see New South Wales Parliamentary Debates, 31
May 1988, 805-806.

% 510(2).

>4 S 2. Prior to this Act, two committees had considered whether there should be any offence covering

o clients or potential clients of prostitutes: see Home Office Report paras 97-99; CLRC Report paras 36-52.
S1.

%6 See Discussion Paper paras 9.25-9.27. A mgjority of those who commented on this issue favoured the
introduction of an offence of soliciting by clients.

49
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9.26 If the ecommendations of the Community Panel are not adopted, retention of the
present policy towards prostitution would seem to require the maintenance of the existing
soliciting offences in their present form, with only technical changes. In these circumstances,
the Commission recommends that the soliciting offence in section 59 be retained, subject

only to the following changes of atechnical nature -

1 The soliciting offence in section 59 should be separated from the other offences

in that section and desalt with in a section dealing specifically with soliciting.

2. The penalty under section 59, presently $40, should be increased to a more
reaistic figure.

9.27 The offence redrafted in this form would still be unsatisfactory in one particular
respect, namely the retention of the description "common prostitute”. The Commission would
be in favour of removing the adjective "common”, so that section 59 referred to "any
prostitute”. Section 59 would then cover all solicitation for the purpose of prostitution
heterosexual or homosexual, by men or women. >’

4.  RIOTOUS OR INDECENT BEHAVIOUR BY COMMON PROSTITUTES:
SECTION 65(8)

9.28  Section 65(8) provides that:

"Every common prostitute wandering in the public streets or highways, or being
in any thoroughfare or place of public resort, and behaving in a riotous or
indecent manner™

commits an offence.

9.29 This offence was inherited from the United Kingdom Vagrancy Act 1824, and has
long been obsolete.®® It does not deal with soliciting as such, but is essentially a public order

provision, based on the assumption that prostitutes as a group are particularly likely to behave

Z; See Poiner v Hans, ex parte Poiner [1987] 2 Qd R 242.
S3.

%9 There were no charges for this offence in the Perth and East Perth Courts of Petty Sessionsin either 1984-
1985 or 1989: see Appendix 1V.
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in a disorderly manner in public places. It is not needed to deal with soliciting, which is dealt
with more specifically by section 59. Insofar as it deals with public order, there are other
provisions in the Police Act which deal generally with such conduct, rather than singling out a
particular group.®® The Commission recommends that this offence be abolished, as it has

been in most Australian jurisdictions.®*

5.  PERSISTENTLY SOLICITING OR IMPORTUNING FOR IMMORAL
PURPOSES: SECTION 76G(1)(b)

€) The offence
9.30 Section 76G(1) provides that:

" Every person who -

(b) in any public place persistently solicits or importunes for immor al
pur poses,

shall be deemed to have committed an offence against section sixty-six of this Act,
and may be dealt with accordingly."

9.31 When originaly enacted,®? this section was confined to mae persons, but this
limitation was removed in 1968.%% This created an overlap with the soliciting offence in
section 59 which originally did not exist. Section 76G(1)(b), unlike section 59, is not limited
to common prostitutes, or to solicitation for the purposes of prostitution, but covers soliciting
or importuning for immoral purposes. Again in contrast to section 59, it is limited to

persistent soliciting or importuning.

€0 Seeparas6.1-6.15 above.

61 The equivalent provision has been repealed in South Australia, the ACT, the Northern Territory and New
South Wales, and also in New Zealand. Apart from Western Australia, the only Australian jurisdiction to
retain it is Queensland: Vagrants, Gaming, and Other Offences Act 1931 (Qld) s5(1)(a).

62 By the Police Act Amendment Act 1902 s 8.

&3 See para 9.14 above. The amendment was principally directed at the other offencein s 76G, living on the
earnings of prostitution, but also extended the offence of persistently soliciting or importuning (originally
designed to be limited to soliciting by men) to women. In England and Tasmania the equivalent offence
to s 76G(1)(b) is still confined to males. Sexual Offences Act 1956 (UK) s 32; Police Offences Act 1935

(Tas) s8(1A)(c).
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(b) Recommendation

9.32 The report of the Community Panel is limited to prostitution. Though section
76G(1)(b) can be used in a case involving soliciting for the purposes of prostitution, it has a
much wider ambit. It has been mainly used to deal with homosexual soliciting,®* and is aso
important as a means of dealing with persons who solicit or importune young children for
immoral purposes.®®  The Commission therefore interprets the Community Pand's
recommendation for the abolition of existing offences relating to prostitution®® as not
extending to section 76G(1)(b).

9.33 The Commission recommends that -
1 the offence in section 76G(1)(b) should be retained;
2. the penalty applying on conviction for this offence should be set out in section

76G(1)(b) itself, rather than a conviction for the offence being deemed to be a

conviction under section 66.

64 CLRC Working Paper para 3.32, commenting on the English equivalent, Sexual Offences Act 1956 (UK) s

32.

See paras 4.22-4.23 above. There were 2 charges for this offence in the Perth and East Perth Courts of
Petty Sessionsin 1989: see Appendix 1V.

Report para 6.3.

65

66
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GAMING OFFENCES
1. INTRODUCTION

10.1 The Police Act 1892 contained comprehensive provisions dealing with gaming,
lotteries and cheating at play.’ The Police Act Amendment Act 1893 added provisions about
betting.? Though these provisions were clearly modelled on earlier United Kingdom
legislation,® they were not incorporated in Western Australian statute law before 1892. The
decision to enact such legidation clearly shows the degree of contemporary concern about the
evils of gambling. The mood of the times can be gleaned from the debates in Parliament on
the 1892 Act and amending Acts in the 1890's.*

10.2 The 1892 Act originally prohibited all lotteries, except raffles of works of art or at
bazaars for charitable purposes when notice of the raffle had been given to the Attorney
General.> The Police Act Amendment Act 1894° went further. Aimed at "wiping out those
birds of prey - the bookmakers, and also the “spinning jennies",” it created a criminal offence
of betting or offering to bet by way of wagering or gaming on any racecourse or in any public

place.®

Ss 85-94. The Acts Amendment (Betting and Gaming) Act 1982 renumbered the surviving provisions as
ss85-89C. S 90 (penalty for obstructing police), though originally a gaming provision, is now regarded as
having a more general import: see Discussion Paper para5.11.

2 Ss 4-12. In 1952 they were inserted in the Police Act as ss 84A-841: Police Act Amendment Act 1952s7
and Schedule.

3 Ss 84l, 85-89, 92, 94 on Gaming Act 1845(UK); ss 84A-84G on Betting Act 1853(UK); ss 90-91 on
Gaming Houses Act 1854(UK).

4 See Western Australian Parliamentary Debates (1892) Vol 2, 239, 335336 (Police Act 1892); Western
Australian Parliamentary Debates (1893) Vol 3, 245249, 417-418 (Police Act Amendment Act 1893);
Western Australian Parliamentary Debates (1894) Vol 7, 982-987, 1128-1130 (Police Act Amendment
Act 1894); Western Australian Parliamentary Debates (1898) Vol 12, 995-1002, (1898) Vol 13, 1697-
1699 (Police Act Amendment Act 1898).

° S93. In the debates on the Police Act Amendment Act 1893, the Attorney General, the Hon S Burt, said:

"I cannot understand why, but the whole country seems to have got it into its head that if anyone wants to

raffle apig, or a calf, or a pair of boots, he must ask the Attorney General's permission; and my officeis

simply littered with letters, chiefly from ladies - who seem to raffle most - who desire permission to raffle
all sorts of things, from live sheep down to antimacassars. It is a perfect nuisance to me . . .": Western

Australian Parliamentary Debates (1892) Vol 3, 247.

The official short title of this Act isthe Police Act 1892 Amendment Act 1894 (No 2).

The Hon F T Crowder: Western Australian Parliamentary Debates (1894) Vol 7, 1128.

S2.
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10.3 The attitude to betting and gaming evident in such measures was not universaly
shared. In 1893 the ban on lotteries was repealed,® and a provision was added to ensure that
the operation of totalisator wheels at race meetings under the auspices of the Western
Australian Turf Club was not regarded as unlawful gaming.'® The prohibition on betting was
repealed in 1898.1*

10.4 From then on, apart from the insertion of sections to deal with new problems such as
sot machines,*? the betting and gaming provisions were not amended in any major respect
until 1982. By then it had become apparent that the general attitude to betting and gaming in
the 1980's was very different from that in the 1890's. A number of statutes gave official

approval to betting and gaming,*® and the Police Act no longer applied in these cases.

10.5 This change in attitude was recognised by an important series of legidlative changes in
the 1980's. The Acts Amendment (Betting and Gaming) Act 1982 effected a major
reorganisation of the Police Act provisions dealing with betting and gaming, and the new
section 84A gave express recognitionto the principle that the betting provisions only applied
subject to the other legidative provisions about officially recognised betting. The prohibition
on recovering wagers contained in section 84l was abolished.™ This process of reform
culminated in the Gaming Commission Act 1987, which established a Commission to regulate
al aspects of gaming. The Acts Amendment and Repeal (Gaming) Act 1987*° repedled the
provisions of the Police Act dealing with gaming, slot machines and cheating at play.® They
were replaced by more modern provisions n the Gaming Commission Act.}” The betting

provisions, amended in minor respects, remain in the Police Act.

o Police Act Amendment Act 1893 s 3.

10 Proviso to s 66(6), added by Police Act Amendment Act 1893 s 2 (repealed by the Police Act Amendment
Act 1894 s3).

H Police Act Amendment Act 1898 s 2. It appears that the member of Parliament who introduced this
amendment was one of the first people to be prosecuted under it: Western Australian Parliamentary
Debates (1898) Vol 12, 995-6, (1898) Vol 13, 1697.

12 589A, to deal with slot machines, was introduced by the Police Act Amendment Act 1961 s 2. S 89B, to
deal with the use of metal washers in slot machines, was introduced by the Police Act Amendment Act
1965s3.

13 Eg Lotteries (Control) Act 1954; Betting Control Act 1954; Totalisator Agency Board Betting Act 1960;

Lotto Act 1981; Soccer Football Pools Act 1984; Casino Control Act 1984. The Soccer Football Pools

Act 1984 was repealed and replaced by the Gaming Commission Act 1987. Soccer football pools are now

governed by the Lotteries Commission Act 1990. The Lotteries (Control) Act 1954 and the Lotto Act 1981

were repeal ed and replaced by the Lotteries Commission Act 1990.

By the Acts Amendment (Gaming and Related Provisions) Act 1985 s 5, implementing a recommendation

of the Commission inits report on Section 2 of the Gaming Act (Project No 58 1977).

15 5558-60.

16 less85-89C.

7 Ss41-45.

14
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2.

KEEPING A HOUSE FOR THE PURPOSE OF BETTING: SECTION 84C

10.6  There are now four offences in the Police Act which deal with betting.*® One of these,

section 84C, deals with keeping a house for the purposes of betting:

10.7

"No house, office, room, or other place shall be opened, kept, or used for the
pur pose of the owner, occupier, or keeper thereof, or any person using the same,
or any person procured or employed by or acting for or on behalf of such owner,
occupier or keeper, or person using the same, or of any person having the care or
management, or in any manner conducting the business thereof, betting
(otherwise than by way of permitted gaming or a lottery authorized pursuant to,
and which does not contravene, the Gaming Commission Act 1987) with persons
resorting thereto, or for the purpose of any money or valuable thing being
received (except by way of permitted gaming or a lottery as aforesaid) by or on
behalf of such owner, occupier, keeper, or person, as or for the consideration for
any assurance, undertaking, promise, or agreement, express or implied, to pay or
give thereafter any money or valuable thing on any event or contingency of or
relating to any horse race or other race, fight, game, sport, or exercise, or as or
for the consideration for securing the paying or giving by some other person of
any money or valuable thing on any such event or contingency."

The Commission recommends that section 84C be repealed® because the proscribed

conduct is now dedlt with in the Gaming Commission Act 1987°° and the Betting Control Act
1954.%

10.8

Section 84B of the Police Act provides that a place kept for the purposes referred to in

section 84C is deemed to be a betting house and therefore is a common gaming house for the

purposes of section 41(3) and (6) of the Gaming Commission Act 1987. The Commission

recommends that section 84B be repealed, and consequently that section 41 of the Gaming

Commission Act 1987 be amended so that it expressly includes betting houses.

18

19

20
21

There were no charges for any of these offences in the Perth and East Perth Courts of Petty Sessionsin
1989: see Appendix IV.

The Office of Racing and Gaming also considered that the matter was adequately covered in the Gaming
Commission Act 1987.

S41.

S27.
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3. RECEIVING MONEY ON CONDITION OF PAYING MONEY ON THE
EVENT OF ANY BET: SECTION 84D

10.9 Section 84D creates an offence of recelving money on condition of paying money on
the event of any bet:

"Any person, being the owner or occupier of any house, office, room or place
opened, kept, or used for the purposes referred to in subsection (1) of section
84C?? of this Act, or any of them, or any person acting for or on behalf of any
such owner or occupier, or any person having the care or management or in any
manner assisting in conducting the business thereof who shall receive directly or
indirectly any money or valuable thing as a deposit on any bet on condition of
paying any sum of money or other valuable thing on the happening of any event
or contingency of or relating to a horserace or any other race, or any fight, game,
sport, or exercise, or as or for the consideration for any assurance, undertaking,
promise, or agreement, expressor implied, to pay or give thereafter any money or
valuable thing on any such event or contingency, and any person giving any
acknowledgment, note, security, or draft on the receipt of any money or valuable
thing so paid or given as aforesaid, purporting or intended to entitle the bearer or
any other person to receive any money or valuable thing on the happening of any
such event or contingency commits an offence.

Penalty: $2 000."

10.10 Thissection isrelated to section 84C which the Commission has recommended should
be repealed because there are equivalent provisions in the Gaming Commission Act 1987 and
the Betting Control Act 1954. There is no equivaent to section 84D in either Act. In the
Commission's view this offence is better placed in the Betting Control Act 1954, aongside the
offence of using premises for unlawful betting.?® Accordingly, the Commission recommends
that section 84D be repealed®® and that a similar offence be included in the Betting Control
Act 1954,

10.11 Section 84E is related to section 84D. It provides that any money or valuable thing
received by a person to whom section 84D applies as a deposit on any bet or as the
consideration for any assurance, undertaking, promise or agreement to which section 84D

applies is deemed to have been received to or for that person's use. Consequent on its

22 Sub-s (2) of s84C was repealed by the Acts Amendment and Repeal (Gaming) Act 1987. Thereferencein
584D istherefore areference to the whole of s 84C.

23 Betting Control Act 1954 s27.

24 The Office of Racing and Gaming agreed.
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recommendation as to section 84D, the Commission recommends that section 84E also be
included in the Betting Control Act 1954.

10.12

Section 84F of the Police Act provides that nothing in the Act shall extend to stakes

held in consequence of permitted gaming or alottery or to be paid to the winner of any race or

lawful sport, game or exercise or to the owner of any horse engaged in any race. The

Commission recommends that the saving provision in section 84F be included in the Betting

Control Act 1954 if the recommendations relating to sections 84D and 84E are implemented.?®

10.13

10.14

ADVERTISING: SECTIONS 84G AND 84H

Section 84G makes it an offence to advertise betting houses:

" Any person exhibiting or publishing or causing to be exhibited or published any
placard, handbill, card, writing, sign or advertisement whereby it shall be made
to appear that any house, office, room, or place is opened, kept, or used for the
purpose of making bets to which this Division of this Part of this Act applies, or
for the purposes of exhibiting lists for betting, or with the intent to induce any
person to resort to such house, office, room, or place for the purpose of making
bets to which this Division of this Part of this Act applies, or any person who, on
behalf of the owner or occupier of any such house, office, room, or place, or
persons using the same, shall invite other persons to resort thereto for the
purpose of making bets to which this Division of this Part of this Act applies
commits an offence.

Penalty: $2 000."

Section 84H creates an offence of advertising as to betting or lotteries:*®

"(1) Where any letter, circular, telegram, placard, handbill, card or
advertisement is sent, exhibited, or published -

(@ whereby it is made to appear that any person either in Western Australia
or elsewhere, will, on application, give information or advice for the
purpose of or with respect to any bet, or any event or contingency of the
kind referred to in this Division of this Part of this Act, or will make on
behalf of any other person any bet of the kind referred to in this Division
of thisPart of thisAct; or

25

Another saving provision that may need to be incorporated in the Gaming Commission Act 1987 and the

Betting Control Act 1954 iss84A(1) of the Police Act.

Advertising by bookmakersis controlled by s 21(e) of the Betting Control Act 1954.
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(b)  with intent to induce any person, whether any particular person or
generally, to apply to any house, office, room, or place, or to any person
with the view of obtaining information or advice for the purpose of any
bet, or with respect to any event or contingency of the kind referred to in
this Division of this Part of this Act;

(© inviting any person, whether any particular person or generally, to make
or take any sharein or in connection with any bet, or to take or purchase
any share, ticket, or interest in any lottery, or to subscribe money or goods
to entitle him to participate in any distribution of money or goods, on the
happening of any event or contingency of the kind referred to in this
Division of this Part of this Act;

every person sending, exhibiting or publishing, or causing the same to be sent,
exhibited or published, shall be subject to the penalty provided in section 84G of
this Act with respect to offences under that section.

(2) In subsection (1) of this section " lottery” does not include a trade promotion
lottery within the meaning of that term as defined in section 3 of the Gaming
Commission Act 1987."

10.15 Sections 84G and 84H do not apply to the Totalisator Agency Board, alicensed casino
or gaming, betting or alottery conducted pursuant to, and which does not contravene, the

Gaming Commission Act 1987.%’

10.16 The Office of Racing and Gaming suggested that sections 84G and 84H should be
repealed because "Betting has been recognised as an accepted medium of entertainment and
today advertising of betting and betting places is common." However, the sections are
directed at unlawful forms of betting and do not prevent the advertising of the "lawful" forms
referred to in the previous paragraph. The Commission therefore recommends that these
sections should be retained and relocated in the Betting Control Act 1954. The Commission
considers that these sections do not require any substantive amendment. However, the
drafting of sections 84G and 84H still adheres very closely to the language of the 19th-century
statute on which they were modelled®® and this makes them difficult to understand.
Accordingly, the Commission recommends that sections 84G and 84H be redrafted in
contemporary form. As with the existing offences, they should not apply to conduct referred

to in the previous paragraph. %

27 Police Act 1892 s84A(2).

28 Betting Act 1853(UK).

29 That is, s 84A(2) of the Police Act would need to be retained in some form in the Betting Control Act
1954.
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OFFENCESINVOLVING DAMAGE TO PROPERTY
1. DAMAGE TO PROPERTY: SECTION 80

11.1  Section 80 provides that:

"(1) Every person who destroys or damages any real or personal property of
any kind, whether owned by Her Majesty or any public or local authority or by
any other person, is guilty of an offence.

Penalty: A fine not exceeding five hundred dollars or imprisonment
for any term not exceeding six months or both.

2 Subsection (1) of this section does not apply -

(@ where the alleged offender acted under a fair and reasonable
supposition that he had a right to do the act complained of; or

(b)  where the act complained of was done in the course of hunting or
fishing, or in the pursuit of game and was not done with an
intention to destroy or damage the property." ?

11.2 This provision was contained in the South Australian Police Act 1869, which was
based on the United Kingdom Malicious Damage Act 18613 The section was redrafted in
modern form in 1970,* without any alterations of substance. At this stage section 80 still
required that the destruction or damage should be wilful or malicious. However, the words

"wilfully or maliciously" were omitted in 1980.°

11.3 Damage to property is aso an indictable offence. Section 444 of the Criminal Code
provides that any person who wilfully and unlawfully destroys or damages any property is

guilty of a crime punishable with imprisonment for 10 years if no other punishment is

S 80(3) allows the court to order the payment of compensation by the convicted person. S 80(4) provides

that such an order does not affect the right of the injured party to bring civil proceedings for any sumin
excess of the amount paid under the order.

S68.
S 51. Neither the Police Ordinance 1849 nor the Police Ordinance 1861 contained an equivalent
provision.

See Police Act Amendment Act (No 2) 1970s 7.
By the Police Amendment Act 1980 s5: see para11.5 below.
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provided. Unless the property is destroyed or damaged by fire,® the person charged may elect
to be tried summarily by a Court of Petty Sessionsif -

@ the amount of the injury done does not exceed $4,000; or

(b) the amount of the injury done does not exceed $10,000 and the court, having
regard to the nature and particulars of the offence and to such particulars of the
circumstances relating to the charges as the court may require from the

prosecutor, considers that the charge can be adequately dealt with summarily.’
On summary conviction, the offender is liable to imprisonment for 3 years or to a fine of
$12,000. It is clear that section 80 is much used, whereas charges under the Code provisions

are far less common. 8

11.4 The Commission recommends that section 80 be redrafted in similar terms to section
444 of the Criminal Code. That is, it should provide that:

A person who wilfully and unlawfully destroys or damages any property® commits an

offence.

Penalty: $500 or imprisonment for 6 months.

11.5 Ascompared with the existing law, this recommendation involves the following major

changes -

If the property is destroyed or damaged by fire, the offender must be tried on indictment and is liable to
imprisonment for 14 years: Criminal Code ss444(2) and 465(1).

! |d s465.

When Parliament was raising the penalties under s 80 in 1954, it was stated that in the past seven years
there had been 1195 convictions under s 80 but none under the Code: Western Australian Parliamentary
Debates (1954) Vol 138, 577. In 1989 there were 831 charges brought under s 80 in Perth and East Perth
Courts of Petty Sessions; see Appendix V. In 1988-1989 there were 2602 charges of property damage in
all Courts of Petty Sessions: Australian Bureau of Statistics (Western Australia) Court Satistics: Courts
of Petty Sessions Western Australia 1988-89 (1991) Table 2. Most of these charges would have been
under s 80. There were only 52 charges of property damage in higher courts: Australian Bureau of
Statistics (Western Australia) Court Statistics: Higher Criminal Courts - Western Australia 1988-89
(1990) Table2. Arson, with 40 charges, is excluded from thisfigure.

As is provided in s 1(1) of the Criminal Code, property should include "real and persona property and
everything, animate or inanimate, capable of being the subject of ownership".
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1 It specifies a mental element for the offence. Since 1980 section 80 has
specified no mental element. The requirement that the damage should be done
"wilfully and maliciously” was abolished in order to deprive persons who
destroy or damage property while under the influence of alcohol or drugs of
their defence of lack of intent.’° This appears to have had the desired effect.'?
However, the change has also had the effect of making non-intentional damage
an offence even where intoxication was not involved. In this circumstance, a
defendant would not be criminally responsible "for an event which occurs by
accident"? but this only applies if there was no negligence. The Commission
considers that inadvertent damage to property should not be the subject of a
crimina offence. Accordingly the proposed offence specifies the menta
element of wilfully destroying or damaging property.*® It differs from the
offence in section 444 of the Criminal Code in that intention to cause a specific
result is not an element of the proposed offence.’* That is, the proposed
offence includes a "result not positively desired but foreseen as a likely
consequence of the relevant act" or an act "done recklessly".*® Asan "intention
to cause a specific result” is not an element of the proposed offence, self

induced intoxication is no answer to a charge under it.

2. The recommendation does not expressly exclude a case where the alleged
offender acted under a fair and reasonable supposition that he or she had a right
to do the act which is the subject of the complaint. This provision is no longer
necessary because section 22 of the Criminal Code provides that, for an
offence relating to property, a person is not criminally responsible for an act
done or omitted to be done with respect to any property in the exercise of an

honest claim of right and without intention to defraud.’

10
11

12
13

14
15
16
17

Western Australian Parliamentary Debates (1980) Vol 229, 1882.

Sef-induced intoxication is no answer to a change of an offence not involving specific intent: R v Kusu
[1981] Qd R 136 (a decision of the Queensland Court of Criminal Appea on the effect of the equivalent
in that State of ss23 and 28 of the (WA) Criminal Code).

Criminal Codes23.

Equivalent offences in al other Australian jurisdictions except two incorporate a mental element: see
Crimes Act 1900 (NSW) s 195; Summary Offences Act 1966 (Vic) s 9(1)(c); Criminal Code (QIld) s 469;
Criminal Law Consolidation Act 1935 (SA) s 85(3); Crimes Act 1900 (ACT) s128(1). The exceptionsare
Police Offences Act 1935 (Tas) s 37(1) and Criminal Code (NT) s 251(1).

See the definition of "wilfully destroy or damage" in s 443(a) of the Criminal Code.

R v Lockwood, ex parte Attorney-General [1981] Qd R 209, 216 per Lucas ACJ.

Cf Criminal Code s 28 3rd para.

For example, where a person does an act in relation to property in the honest but mistaken belief that he or
sheisthe owner of it.
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3. An act done in the course of hunting, fishing or the pursuit of game is not
excluded.*® Under the present law, this excuse only applies where the act was
not done with an intention to destroy or damage the property. It is unnecessary
where the offence is expressly limited to wilful damage,’® as is the case under
the Commission's recommendation.?® In any case, even if the excuse were

retained, a charge could be laid under section 444 of the Criminal Code which
contains no such excuse.

4, The proposed provision does not contain provisions deading with
compensation. These provisions ae now redundant in the light of the general

provisions for compensation and restitution in the Criminal Code.**

5. The proposed provision no longer confines the offence to damage to property
which belongs to another.

DAMAGE TO ANIMALS OR PLANTSIN GARDENS: SECTION 58A

Section 58A provides that:
"Whoever wilfully or wantonly does or attempts to do any act which may,
directly or indirectly, damage, injure, or destroy -

(@ any beast, bird, reptile, fish, or other living creature, or any egg or spawn
ther eof; or

(b) any garden, flower bed, tree, shrub, plant, or flower; or

18

19

20

21

The purpose of this excuse appears to have been to protect members of a hunt who entered another's land
in pursuit of an animal such as a fox: Nichols 142. Note that Aboriginals may take fauna or flora on any
Crown land or other land, not being a nature leserve or wildlife sanctuary, with the consent of the
occupier of that land sufficient only for food for themselves and their family: Wildlife Conservation Act
1950 s 23(1); see also National Parks and Wildlife Conservation Act 1975 (Cth) s 70(1). Aboriginals may
also enter any unenclosed land and unimproved parts of land subject to a pastoral lease "to seek their
sustenance in their accustomed manner”: Land Act 1933 s 106(2). See generally The Aboriginal Land
Inquiry Report (1984) paras 11.1-11.14.

No other jurisdiction retains such a defence, although it was once to be found in the equivalent offencesin
South Australia, the Northern Territory and the ACT. In each of these jurisdictions the equivalent of s 80
has now been repealed. In South Australia, prior to repeal, the defence was abolished when the offence
was redrafted by the Police Act 1953 s43.

However, those who hunt, fish or shoot could be civilly liable for negligent property damage: see League
Against Cruel SportsLtd v Scott [1986] QB 240.

Ss 717-719.
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(©) any building, structure, or other property,

in any place maintained and used as a garden for zoological, botanical, or
acclimatisation purposes, or for public resort and recreation, is guilty of an
offence.

Penalty: A fine not exceeding five hundred dollars or imprisonment for a term
not exceeding six months or both."

11.7 Since section 80 only covers damage to property which belongs to another, section
58A was enacted in 1902 to fill a gap which would otherwise have existed in the law relating
to damage to property. Section 58A covers cases where the property would not belong to
another, for example damage or injury to or destruction of beasts, birds, reptiles, fish and other

living creatures or their eggs or spawn. >

11.8 Assection 58A also covers damage to other kinds of property that would obviously be
under ownership, there is a considerable overlap with section 80. The maximum penalty is the
same under both sections, but section 58A incorporates a mental element whereas section 80

does not.?*

Section 58A is wider than section 80, however, in that it includes attempts.

Another overlapping provision is the Prevention of Cruelty to Animals Act 1920 which makes
it an offence to ill-treat any domestic or captive animal®® or needlessly slaughter or mutilate
animals or subject them to unnecessary pain or suffering.?® The penalty is $5,000 or 12

months imprisonment.
11.9 TheCommission recommends that section 58A be repealed because -
1 The gap in the law that made necessary the enactment of section 58A is now

very narrow because the Wildlife Conservation Act 19507 provides that
property in "fauna’, ® until lawfully taken, is vested in the Crown.

22 By the Police Act Amendment Act 1902 s 10.
2 Conduct of thiskind is also prohibited under a number of by-laws, eg National Parks Board By-laws 1963
by-laws 13-16; Kings Park By-laws by-law 5; Rottnest Island By-laws 1966 by-law 3; Zoological
Gardens By-laws 1975 by-laws 9-10.
Before 1980, s 80 also contained a mental element: see para 11.2 above. Even then the sections were
inconsistent in the words used to convey the mental element.
See the definitions of "domestic animal” and "captive animal” in s 3 of the Act.
26 Pprevention of Cruelty to Animals Act 1920 s4(1)(a) and (f).
2T 322().
28 36(1) of the Act provides that "fauna"’ means:
"(@) any animal indigenous to any State or Territory of the Commonwealth or the territorial waters
of the Commonwealth;

24

25
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2. Section 58A would overlap to a considerable extent with the proposed
redrafted section 80 and section 444 of the Criminal Code. This is because
both apply to "any property" (that is, "real and persona property and
everything, animate or inanimate, capable of being the subject of

129

ownership™~). These provisionswould cover -

* the items set out in paragraphs (b) and (c) of section 58A,

* most, if not al,*® of the living creatures whether domitae

naturae®! or ferae naturae® in paragraph (a).

3. The fact that section 58A is wider than section 80 in that it includes attempts is
not a cogent reason for retaining it. It is preferable to review the law relating to
attempt to commit a simple offence®® to determine whether an attempt to
commit a smple offence should be an offence either generally or in relation to

particular classes of offences.

4. Few charges are laid under the section. **
5. There is no equivalent offence in the police legidation of any other Australian
jurisdiction.

29
30
31
32

33

34

(b) any animal that periodically migrates to and lives in any State or Territory of the
Commonwealth or the territorial waters of the Commonwealth; and

(c) any animal declared as fauna pursuant to subsection (2) of this section,

and includesin relation to any such animal-

(d) any classor individual member thereof;

(e) theeggs, larvae or semen;

(f)  thecarcass, skin, plumage or fur thereof,

but does not include any prescribed animal or prescribed class of animal”.
Criminal Codes1(1).
The only one not covered may be spawn.
le animals generally found tame. Full property rights can exist in these animals.
le animals usually found at liberty or "wild" animals. A qualified property interest may exist in these by
taming or reclaiming them. Property is lost if the animal attains its natural liberty. While a property
interest exists they are as much under the protection of the law as if they were owned absolutely: Rv
Drinkwater (1981) 27 SASR 396, 399.
Generally it is not an offence to attempt to commit a simple offence unless the offence is a simple offence
under the Criminal Code: Criminal Code s555A.
There were only 2 charges under s 58A in the Perth and East Perth Courts of Petty Sessions in 1989: see
Appendix V.
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3. EXTINGUISHING WANTONLY ANY LIGHT SET UP FOR PUBLIC
CONVENIENCE: SECTION 59

11.10 Extinguishing wantonly any light set up for public convenience is one of a number of
offences set out in section 59.% The section also deals with other matters such as singing
obscene songs, using indecent language, soliciting and using threatening, abusive and
insulting words or behaviour. It is difficult to envisage any common ground between such
offences and wantonly extinguishing lights. If any light were deliberately extinguished it
would usually be by way of some physical activity which would constitute the offence of
damage to property®® because property is damaged when it is rendered inoperative®” or
imperfect.® In order to constitute damage, it is unnecessary "to establish such definite or
actual damage as rerders the property useless, or prevents it from serving its normal
function".®® The Commission recommends that the section 59 offence of wantonly

extinguishing lights be repealed because -

1. It is covered by other offences (for example section 444 of the Criminal Code
and the proposed redrafted section 80 of the Police Act).

2. It has been abolished in other jurisdictions.*

3. Few charges are laid for the offence.**

% s59isquoted in para6.2 above. It was modelled on s59 of the Police Act 1869(SA).

% Paras11.1-11.3 above.

37 For example, where an amber safety lamp was extinguished without actually causing physical damage to
the lamp.

38 R v Zischke [1983] 1 Qd R 240. It is not essential to establish that expenditure of money was required to
restore property in order to prove damage, though, of course, such expenditure may afford "evidence of
the fact and extent of the imperfection created": id 246.

3 samuelsv Stubbs (1972) 4 SASR 200, 203.

40 It has been abolished in South Australia and also in the ACT, where the provision was modelled on the
South Australian provision. It isretained in the Northern Territory: Summary Offences Act (NT) s52.

4 There were no charges for this offence in the Perth and East Perth Courts of Petty Sessionsin 1989: see
Appendix V.



Chapter 12

OFFENCESINVOLVING POSSESSION OF
CRIME-RELATED PROPERTY

1 INTRODUCTION

121  In Chapters 12, 13 and 14 the Commission deals with a number of offences the

common e ement of which is a dishonest intent.

* Chapter 12 considers offences involving the possession of crime-related

property.
* Chapter 13 deals with offences akin to stealing.
* Chapter 14 deals with offences involving fraud and deception.

12.2 Chapter 12 deals with offences of possessing weapons, protective jackets and vests,
implements to facilitate the unlawful driving of a motor vehicle, drugs, housebreaking
implements and explosives. These offences involve conduct preparatory to the commission of
some other offence, usually either burglary or stealing. They are essentially offences of a

preventative nature.’

12.3 Much of the ground covered by these offences is also covered by section 407 of the

Criminal Code, which provides indictable offences involving the possession of crime-related
property:
"Any person who is found under any of the circumstances following, that is to say: -

@ Being armed with any dangerous or offensive weapon or instrument, and being
so armed with intent to enter a place, and to commit a crime therein;

(© Having in his possession by night without lawful excuse, the proof of which
lies on him, any instrument of housebreaking;

! Cf Ch 4 above, dealing with the more general preventative offencesin the Act.
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(d) Having in his possession by day any such instrument with intent to commit a
crime; or

(e Having his face masked or blackened or being otherwise disguised, with intent
to commit a crime;

is guilty of acrime, and is liable to imprisonment with hard labour for three years.

If the offender has been previously convicted of a crime relating to property, he is
liable to imprisonment with hard labour for 7 years.

Summary conviction penalty: Imprisonment for 2 years, or afine of $8 000."

The defendant may be tried summarily if the court considers that, having regard to the nature
and particulars of the offence and the circumstances of the charge, the charge can adequately
be dealt with summarily and the defendant so elects.? On summary conviction the defendant

is liable to imprisonment for 2 years or a fine of $8,000.

124 The Murray Report® in its discussion of section 407 noted that the sections of the
Police Act being discussed in this Chapter complemented the various offences in section 407.
It suggested that both the Code and the Police Act offered only partial coverage of the ground,
and recommended that section 557 of the Code (at present limited to explosives) should be
redrafted as a general preparation offence, with section 407 being repealed. The Report
contemplated that even if a general preparation offence were incorporated in the Gode the
more specific offences in the Police Act would be retained. These recommendations in the

Murray Report have not yet been implemented.

2. WEAPONS: SECTIONS 65(4) AND 65(44)

(@ Offences

12,5 Under section 65(4):

"Every person found in possession of any weapon or instrument or thing capable
of being used for the purpose of disguise, who being thereto required, shall not
give a good account of his means of support, and assign a valid and satisfactory
reason for such possession”

Criminal Codesb5.
3 262-263.



Offences Involving Possession of Crime-Related Property / 109

commits an offence. Section 65(4) has been in the Act since 1892.

12.6
by

(b)

(i)

12.7

In 1956 section 65(4a) was added.* This section provides that an offence is committed

"Every person who, without lawful excuse, carries or has on or about his person
or in his possession any rifle, gun, pistol, sword, dagger, knife, sharpened chain,
club, bludgeon or truncheon, or any other article made or adapted for use for
causing injury to the person, or intended by him for such use by him."

Recommendations

Section 65(4)

The Commission recommends that section 65(4) be replaced by an offence limited to

the possession of any article of disguise. The provision might be as follows:

A person who, without lawful excuse, is found in possession of an article of disguise

commits an offence.

Penalty: $500 or imprisonment for 6 months.

This replacement is recommended because -

1 Section 65(4) has been superseded by section 65(4a), which regulates the
carrying of weapons.®

2. The interpretation of section 65(4) is unclear.®

3. It is out of step with contemporary society and general criminal law principles.’

By the Police Act Amendment Act 1956.

There were 151 charges under s 65(4a) in the Perth and East Perth Courts of Petty Sessions in 1989, but
only 11 under s 65(4): see Appendix 1V.

It isdrafted in very vague terms and its meaning is uncertain: Nichols 72-74.

It can be criticised on the ground that the defendant, once found in possession of the articles in question,
must not only "assign avalid and satisfactory reason for such possession” but also "give agood account of
his means of support”. The Commission has already suggested that offences couched in such terms are
undesirable: para 4.3 above. It has also drawn attention to the fact that where offences are drafted in this
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12.8 Adoption of the Commission's recommendation would mean that the Act would then
provide separate offences dealing with offensive weapons and articles of disguise. Thisisthe
position in most other Australian jurisdictions.®. Though all Australian jurisdictions once had
provisions similar to section 65(4), Western Australia is the only jurisdiction which retains it

in the origina form.

12.9 Aswith the existing section, the provision recommended by the Commission applies to
possession of the article of disguise whether or not in a public place® This is necessary
because the offence is directed at conduct preparatory to the commission of some other
offence and the police may need to intervene even though the person is not in a public place.
Those who possess an article of disguise for an innocent purpose, such as attendance at a

fancy dress ball, would be protected by the requirement for the absence of a lawful excuse.
(i) Section 65(4a)

12.10 Section 65(4a) was added to the Police Act because of the need for an offence to deal
with the carrying of weapons.'® It was redrafted in its present form to make it clear that it
covered weapons carried for defensive as well as offensive purposes.!! The scope of the
section is now very wide. It is not confined to possession of a weapon in a public place but
includes possession in a home. It applies not only to the particular weapons listed but also to
". .. any other aticle made or adapted for use for causing injury to the person, or intended by
him for such use by him". Thisis wide enough to include a short metal bar if it is intended to
be used for self defence because this involves an intention to use it for causing injury.*? The
fact that a person had possession of a weapon for self defence may not amount to a "lawful
excuse" to a charge under section 65(44). In England it has been held that ". . . it may be a

reasonable excuse for the carrying of an offensive weapon that the carrier is in anticipation of

form the onus on the prosecution is much less exacting than the normal principle under which all the
elements of the offence must be proved beyond reasonabl e doubt: para4.3 above.
8 See for example Vagrancy Act 1966 (Vic) s 6(1)(e) and (f); Summary Offences Act 1953 (SA) s 15(1)(a)
and (c); Summary Offences Act (NT) s56(1)(d) and (e).
See generally Nichols 72-74. In England, a similar offence applies only to persons who are not in their
place of abode: Theft Act 1968 (UK) s 25. However, there is no requirement for the absence of a lawful
EXCUse.
10 Western Australian Parliamentary Debates (1956) Vol 144, 1372.
1 By the Police Act Amendment Act (No 2) 1975 s 31, following the decision in Chadbourne v Ansell [1975]
WAR 104.
12 EvansvHughes [1972] 3 All ER 412.
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imminent attack and is carrying it for his own persona defence".®® It was never intended to
"...sanction the permanent or constant carriage of an offensive weapon merely because of
some constant or enduring supposed or actual threat or danger to the carrier”.'* If this
construction also applies to the defence of "lawful excuse" in section 65(4a), those who keep a
weapon such as a firearm, or even a cricket bat, in their home for protection without a fear of

imminent attack would commit an offence under the section.

12.11 A different approach has been adopted in Victoria. There, possession of an offensive
weapon or instrument for self defence isa"valid and satisfactory reason” for possession of the
object™® ". . . provided that the defendant did not anticipate a fight, that is, did not go looking
for trouble".® This is because the defence of self defence . . . is not available if the defendant

can be said to be looking for trouble”. 1’

12.12 The Commission considers that it is anomalous that self defence is a general defence
to a criminal charge but that it is an offence to possess an object that can be used for that
purpose. To ensure that section 65(4a) does not preclude possession of an object for self

defence, the Commission recommends that the section be redrafted to provide:

A person who, without a valid and satisfactory reason, 2 carries or has on or about his
or her person or in his or her possession any article made or adapted for use for
causing injury to the person, or intended by him or her for sich use by him or her

commits an offence.

Penalty: $500 or imprisonment for 6 months.

1 Id 415. See Eades v Van de Ven (unreported) Supreme Court of Western Australia, 8 May 1992, Appeal
No 1222 of 1991 where a claim of a lawful excuse based on the possession of a rifle for self-protection
was rejected on the facts.

14 EvansvHughes[1972] 3 All ER 412, 415.

15 56(1)(e) of the Vagrancy Act 1966 provides that:

"Any person who -
is found armed with an offensive weapon or instrument unless such person gives to the court a valid
and satisfactory reason for his being so armed;
shall be guilty of an offence."
Law Reform Commission of Victoria Offensive Weapons (Report No 29 1989) 16, citing Tapai v Kelly
o (gnorleported) Supreme Court of Victoria O/R No 7723, 15 July 1980.
[bid.

18 In the case of a firearm, it should make no difference whether the firearm is licensed or unlicensed.

However, possession of an unlicensed firearm is an offence: Firearms Act 1973 s19.

16
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3. PROTECTIVE JACKETSAND VESTS. SECTION 65(4aa)

12.13 Section 65(4aa) provides that:

"Every person who, not being an exempt person, has in his possession any
protective jacket, vest, or other article of apparel designed to resist the
penetration of a projectiledischarged from afirearm .. ."

commits an offence.*®

12.14 Members of the police and armed forces, persons who have permission from the
Commissioner of Police,?® and those who have possession only for the purpose of delivering

the article to such persons are exempt persons for the purposes of the section.

12.15 The section was inserted in the Police Act in 1983,%* because concern had been
expressed at the Police Commissioners Conference, supported by various governments
throughout Australia, that if bullet-proof vests became available police would be deprived of
an advantage when confronted with armed and dangerous offenders.?> Though no other
Australian police legidation contains a similar offence, the Commission recommends that
section 65(4aa) be retained.”®> However, as the provision stands at present, it is unsatisfactory
because those aggrieved by arefusal of permission to posses a protective jacket (such as those
who work in the security industry or for financial institutions, jewellers and chemists) who
might feel vulnerable without the security provided by a jacket have no right of appeal against
a decision of the Commissioner of Police.?* The Commission recommends that a person
refused permission to posses a protective jacket or vest should be able to appea to a
stipendiary magistrate against the decision as is the case with firearms, the possession of

which requires a licence issued by the Commissioner of Police.®®

19 There were no charges under s 65(4aa) in the Perth and East Perth Courts of Petty Sessionsin 1989: see

Appendix V.

The only persons who have been given permission under this provision are merchants promoting
particular makes of protective jackets or vests and visiting dignitaries.

2L By the Police Amendment Act 1983 s4.

22 Western Australian Parliamentary Debates (1983) Vol 243, 2699.

z Nine of the 15 commentators on this matter, including the Police Department and the Police Union,
favoured retention of the offence. The Police Department did so because police officers would be
deprived of an advantage when confronted with armed and dangerous offenders.

Judicial review by way of one of the prerogative writs or by declaration or injunction may be available but
this does not allow for areview of the merits of adecision.

Cf Firearms Act 1973 s 22 which provides for an appeal to a stipendiary magistrate by a person aggrieved
by a decision made by the Commissioner of Police under the Act. The magistrate may confirm, vary or
set aside the decision appeal ed against and may make such order as he or she thinksfit.

20

24
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4. IMPLEMENTSTO FACILITATE UNLAWFUL USE OF MOTOR VEHICLES:
SECTION 65(4b)

12.16 Section 65(4b) provides that:

"Every person who, without lawful excuse, carries or has in his possession any
jumper leads, silver paper, wire hooks, cutting implements or other implement or
deviceto facilitate the unlawful driving or use of a motor vehicle"

commits an offence.?®

12.17 This section was inserted in the Police Act in 1972.>” According to the Minister's
second reading speech, there had been an increasing incidence in the unlawful use of motor
vehicles, and persons with jumper leads in their possession had been interviewed by police at

late hours.?® No other Australian police legislation contains a similar offence.

12.18 It has been suggested that under the present wording of section 65(4b) the ejusdem
generis rule would apply, thus requiring that the other implements or devices be of a similar
nature to the jumper leads, silver paper and so on.?° On this view, other means of facilitating
the unlawful use of a motor vehicle, for example, by using a dipstick, would not be within the
section. To ensure that these other means are caught, the Commission recommends that
section 65(4b) be redrafted to provide:

A person who, without lawful excuse, carries or has in his or her possession any
implement or device capable of being used to facilitate the unlawful driving or use of a

motor vehicle commits an offence.

Penalty: $500 or imprisonment for 6 months.

26 There were 9 charges under s 65(4b) in the Perth and East Perth Courts of Petty Sessions in 1989: see

Appendix V.
27 By the Police Act Amendment Act 1972 s 3.
28 Western Australian Parliamentary Debates (1972) Vol 193, 424.
29 Nichols 77.
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5. DELETERIOUSDRUGS:. SECTION 65(5)

12.19 Section 65(5) provides that:

" Every person having in his possession, without lawful excuse, the proof of which
excuse shall be on such person, any deleterious drug"”

commits an offence.

12.20 Section 65(5) has been in the Police Act since 1892. There is no definition of what is
meart by a deleterious drug. However it has been held in Victoria that a deleterious drug is
one which, unless used with care and with special knowledge of its propensity to do harm,
may cause substantial injury to the life or health of the user.*® The burden of proving the
existence of a lawful excuse is specifically placed on the defendant: on most occasions in
which this element appears in the Police Act, absence of a lawful excuse must be established

by the prosecution. 3!

12.21 Prosecutions under the section are not frequent.>* It appears that in the past the section
has been used to prosecute for glue sniffing. However the Supreme Court has now held that it
is not appropriate to regard glue as a deleterious drug, and that even if it were the sniffing of
glue is not in itself a crimina offence.®®* A contrary holding would have meant that any
persons found in pssession of glue would have the onus cast on them to prove a lawful

excuse.

12.22 The Commission recommends that section 65(5) be redrafted in the following

manner:>*

Q) A person who, without a valid and satisfactory reason, has in his or her

possession any disabling substance commits an offence.

Penalty: $500 or imprisonment for 6 months.

30

; McAvoy v Gray [1946] VLR 442. Thedrug involved in this case was cocaine.
1

For the only other exceptional case, see s66(4), considered in paras 12.24-12.27 below.

32 There were only 3 charges under s 65(5) in the Perth and East Perth Courts of Petty Sessions in 1989: see
Appendix IV.

3 Patton v Mounsher (unreported) Supreme Court of Western Australia, 16 September 1988, Appeal No
1269 of 1988.

3 Thisdraftisbased on s 202A of the Crimes Act 1961(NZ).
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2 In subsection (1) “disabling substance” means any anaesthetising or other
substance produced for wse for disabling persons, or intended by any person having it

with him or her for such use.

12.23 Thisredraft of the section -

1 Uses the term "disabling substance”" instead of "deleterious drug” to make it
clear that it is an offence dealing with conduct preparatory to the commission
of some other offence. It would catch someone in possession of a drug that
could be used to stupefy or overpower a person, such as chloroform, or

otherwise facilitate the commission of an offence.®

2. Ensures that a person may have possession of a disabling substance for self
defence.®®
3. Removes the burden of proof from the defendant.*’

35

36
37

For example, a substance such as "Mace" or "Body Guard" (made from vegetables such as peppers and

chillies) which can be used to disable a person. The term "deleterious drug" may be too narrow in view of

the decision in McAvoy v Gray because some disabling drugs may not cause substantial injury unless used

with care and special knowledge. On the other hand, comments of Nicholson Jin Patton v Mounsher

(unreported) Supreme Court of Western Australia, 16 September 1988, Appeal No 1269 of 1988 suggest

that the term "deleterious drug” could apply in wider circumstances, particularly if the onus of proof of a

lawful excuse for possession of the drug were removed from the defendant. He said:
". .. the words ‘without lawful excuse’ when read in conjunction with the words ‘deleterious drug’
suggest to my mind that the substances in issue must be so clearly deleterious drugs that a lawful
excuse must be shown to justify their possession. Because the subsection has no regard to the
conduct which results from use of the substance and is directed only to possession and because it
places the onus of proof of lawful excuse for possession on the person found to possessit, it is not
in my mind directed to the substance here in issue, that is Selley's glue. A person found in
possession of SHley's glue could not be said to be in possession of a deleterious drug where the
subsection itself does not put in issue the effects of the substance on the control of that person's
body."

Mace, because of its nature and purpose, could be seen as a deleterious drug or substance requiring that a

lawful excuse to possess it be shown. However, the use of the term "disabling substance" should remove

any doubt on the matter.

Note that s 293 of the Criminal Code provides that stupefying in order to commit an indictable offence is

acrime.

See paras 12.11 and 12.12 above.

For ageneral discussion of the burden of proof see paras 3.15-3.19 above.
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6. HOUSEBREAKING IMPLEMENTS AND EXPLOSIVE SUBSTANCES:
SECTION 66(4)

12.24 By section 66(4):

"Every person having in his custody or possession without lawful excuse (the
proof of which excuse shall be on such person), any picklock, key, crow, jack, bit,
or other implement of housebreaking or any explosive substance"

commits an offence.>®

12.25 Section 66(4) was one of the original provisions in the Police Act 1892 and can be
traced back to the United Kingdom Vagrancy Act 1824.%° Originaly it was limited to
implements of housebreaking, but explosive substances were added in 1962.%° The section

does not expressly state any mental element.

12.26 Like section 65(5), but unlike other sections of the Act which use the phrase "without
lawful excuse", section 66(4) places the proof of the excuse on the defendant. There is a
similar provision in the equivalent offence in section 407(c) of the Criminal Code which is
limited to the possession of housebreaking implements by night. Section 407(d) makes it an
offence to have possession of housebreaking implements by day but, unlike section 407(c),

requires proof of intent to commit a crime.

12.27 The Commission recommends that this offence be retained but that it be reformulated
to provide that:

A person who, without lawful excuse, has in his or her custody or possession any

implement of housebreaking or explosive substance commits an offence.

Penalty: $1,000 or imprisonment for 12 months.

This reformulation -

8 There were only 11 charges under this section in the Perth and East Perth Courts of Petty Sessions in

1989: see Appendix V.
¥ ga
40 By the Police Act Amendment Act 1962 s 2.
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1 Simplifies the existing provision by removing the list of housebreaking
implements which might be read under the eusdem generis rule to exclude

other implements which were not similar to those listed.

2. Removes the reversal of the burden of proof, thus making the provision
consstent with other possession offences in the Police Act and the generd
principle of common law, adopted in the Criminal Code, that it is for the

prosecution to prove all the elements of the offence beyond reasonable doubt.**

4 Para 3.15 above.



Chapter 13
OFFENCESAKIN TO STEALING
1. INTRODUCTION

13.1 This Chapter is concerned with a number of simple offences in the Police Act akin to
stealing or involving the stealing of specific items of property. These offences are in addition
to stealing offences in the Criminal Code,* for some of which a defendant may elect summary
trial.? The existence of these offences is a factor which needs to be considered in deciding
whether the ssimple offences akin to stealing should be retained:

1 On the one hand, the offences could perhaps be regarded as a valuable
aternative to the Code provisions.

2. On the other hand, the use of these simple offences would deprive the
defendant of the right to ajury trial.

3. In any case, a specid simple offence may no longer be justified because it

duplicates other provisions.

2. BEING SUSPECTED OF HAVING OR CONVEYING STOLEN GOODS:
SECTIONS 69 AND 71

@ The offences
13.2  Section 69 provides that:

" Every person who shall be brought before any Justice charged with having on his
person or in any place, or conveying, in any manner any thing which may be
reasonably suspected of being stolen or unlawfully obtained, and who shall not give
an account to the satisfaction of such Justice how he came by the same, shall be
liable to a penalty of not more than two thousand dollars, or in the discretion of the

1
S378.
Criminal Code ss 426 (summary trial of stealing) and 426A (summary trial of burglary).
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Justice may be imprisoned, with or without hard labour, for any term not
exceeding two years."

Section 71 provides that:

"When any person shall be brought before any Justice charged with having or
conveying anything stolen or unlawfully obtained, and shall declare that he
received the same from some other person, or that he was employed as a carrier,
agent, or servant, to convey the same for some other person, such Justice is
hereby authorized and required to cause every such person, and also if necessary
every former or pretended purchaser or other person through whose possession
the same shall have passed, to be brought before him and examined, and to
examine witnesses upon oath touching the same; and if it shall appear to such
Justice that any person shall have had possesson of such thing and had
reasonable cause to believe the same to have been stolen or unlawfully obtained
every such person shall be deemed guilty of a misdemeanour; and the possession
of acarrier or agent or servant shall be deemed to be the possession of the person
who shall have employed him to convey the same; and every such person shall on
conviction be liable to a penalty of not more than one thousand dollars, or to be
imprisoned, with or without hard labour, for any term not exceeding twelve
calendar months."

The Police Ordinance 1861° derived these sections from provisions of the United

Kingdom Metropolitan Police Courts Act 1839, provisions which have since been repealed.

They survive in unchanged form in the present Act, save for increases in pendties. Every

other Australian jurisdiction has an equivalent of section 69.° However, there have been some
modifications in New South Wales, the Australian Capital Territory’ and the Northern

Territory.®  Some jurisdictions never adopted an equivalent of section 71,° and besides

Western Australia only Queensland retainsi

135

th

Under section 69 the prosecution must prove that -

() the defendant had the property on his or her person, or in any place, or was

Ss 41, 43.

Ss 24, 26.

S 24 of the Metropolitan Police Courts Act 1839 (UK) was repealed by the Criminal Law Act 1977 (UK) s
65 and Schedule 12, and s 26 by the Theft Act 1968 (UK) s 33(3) and Schedule 3. Neither section was
replaced.

Summary Offences Act 1966 (Vic) s 26; Vagrants, Gaming, and Other Offences Act 1931 (Qld) s 25(1);
Summary Offences Act 1953 (SA) s 41; Police Offences Act 1935 (Tas) s 39.

Two jurisdictionsin which comprehensive reform of Police Act provisions has taken place.

See Crimes Act 1900 (NSW) s 527C; Crimes Act 1900 (ACT) s527A; Summary Offences Act (NT) s61.
South Australia, Northern Territory, ACT.

Vagrants, Gaming, and Other Offences Act 1931 (Qld) s 25(2).
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conveying it in any manner - in short, that the property was in the defendant's

possession; and

(i)  that the property was reasonably suspected of being stolen or unlawfully
obtained.

Reasonable suspicion means something more than mere imagination or conjecture. It must be
the suspicion of a reasonable person warranted by facts from which inferences can be drawn,
though falling short of legal proof.' It is either sworn to in court or inferred from conduct.
The suspicion must attach to the property itself, and not the person in whose possession it was
found,*? though the behaviour of the person in relation to the property may give rise to
suspicion.*® Once the elements of possession and suspicion have been established,* the onus
shifts to the defendant, who must give an account to the satisfaction of the court how he or she

came by the property.

13.6 The elements of the offence in section 71 are generally similar. The prosecution must
prove that a person brought before the court under the provisions of the section had possession
of the property and had reasonable cause to believe that it was stolen or unlawfully obtained.

However the section says that if these elements are proved the defendant is deemed guilty of a
misdemeanour.’®  There is no express requirement that the defendant should give a

satisfactory account of how he or she came by the property.
(b) Recommendations
(i) Section 69

13.7 The justification for the offence seems to be that there will be occasions on which the

police find on suspected persons, or in places where they are searching, property which they

1 Hughesv Dempsey (1915) 17 WALR 186.

12 Yeov Capper [1964] SASR 1.

13 Forrest v Normandale (1973) 5 SASR 524.

14 In accordance with general principle the prosecution must prove possession beyond reasonable doubt.
However, it is inappropriate to speak of the reasonableness of the suspicion being established beyond
reasonable doubt: Woolley v Bomford [1969] Tas SR 127, 134-135 per Burbury CJ; Tepper v Kelly (1988)
47 SASR 271.

Like ss 41(1) and 41(7) (see para 5.1 above), this is a misdemeanour which is triable summarily. In the
Metropolitan Police Courts Act 1839 (UK) and the Police Ordinance 1861, the equivalents of ss 69 and
71 were both referred to as misdemeanours. The drafter of the 1892 Act removed the reference from s 69
but not from s 71.

15
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have reasonable grounds for suspecting to be stolen, without having or being able to procure
sufficient evidence to justify a charge of stealing or receiving against the person under whose
control the property is found.'® It has been suggested that in such cases it is not unreasonable

to ask that person to give some explanation of how he or she came by the property.*’

13.8 The major argument for repealing®® or modifying section 69 is that it is wrong in
principle that a person who in fact came by the property honestly should be at risk of being
convicted of an offence. There may be situations in which the defendant in fact came by the
property honestly but is unable to produce evidence of this sufficient © satisfy the court.
Section 69 is especially unfair when, on a charge of stealing, whether on indictment or tried
summarily, the general principles of criminal law apply and the prosecution has to prove all

the elements of the offence.*®

13.9 Notwithstanding these arguments, the Commission recognises that there is a need for
an offence relating to possession of property which may be reasonably suspected of being
stolen or otherwise unlawfully obtained, to deal with cases in which the evidence is
insufficient to justify a charge of stealing or receiving.?’ However, the offence should be
redrafted so that it does not require the defendant to give a satisfactory account of how the
property was acquired. Following an approach adopted in New South Wales and the

16 The offence should not be used to deal with acts summarily when the evidence is capable of supporting a

charge for the indictable offences of stealing or receiving. In O'Brien v Reitze [1972] WAR 152, 155
Wickham J quoted words used by the Supreme Court of South Australia in Lenthall v Newmann [1932]
SASR 126, 132
"We have no doubt that it is an abuse of the provisions of the section to use the procedure for the
purpose of presenting the defendant for a summary trial, and punishment, in respect of a definite
offence; and we do not think that the prosecution ought to withhold evidence, or to use the general
suspicion contemplated by the section, merely for the purpose of depriving the defendant of his right
to atrial in the ordinary course, or a punishment appropriate to the offence. We should regard that as
an abuse, and not as the fair use, of the enactment . . . and in a proper case we think that the Court
would be justified in protesting and might even be required to interfere for the purpose of affording a
remedy."
Wickham J emphasised that the prosecution should carefully consider before laying a charge under s 69
whether the complaint should not more properly be one for the Code offences of stealing or receiving.
The difference between the offences is underlined by the fact that an acquittal under s 69 is not a bar to a
charge of stealing or receiving, and vice versa. R v Cleary [1914] VLR 571; Harrison v Trotter [1937]
SASR7.
17 Unlawful Possession The Magistrate, 31 May 1935, 37; cf Nichols 112.
18 Most commentators (except the Police Department and the Police Union) were of the view that s 69
should be repealed.
19 Seeparas3.15-3.19 above.
20 Use is undoubtedly made of s 69. There were 169 charges under the section in the Perth and East Perth
Courts of Petty Sessionsin 1989: see Appendix V.
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Australian Capital Territory, the Commission recommends that section 69 be repealed and

replaced by a provision in the following terms®:

Q) A person who -

@ has any thing in his or her custody;

(b) has any thing in the custody of another person;

(© has any thing in or on premises,?? whether belonging to or occupied by
the person or not, or whether that thing is there for the person's own use
or the use of another; or

(d) gives custody of any thing to a person who is not lawfully entitled to

possession of the thing,

which, on reasonable grounds, is believed to be stolen or otherwise unlawfully

obtained commits an offence.
Penalty: $10,000 or imprisonment for 2 years.?
2 It is a sufficient defence to a prosecution for an offence under subsection (1) if

the defendant satisfies the court that he or she had no reasonable grounds for believing

that the thing referred to in the charge was stolen or otherwise unlawfully obtained.

The proposed offence does not require the defendant to give a satisfactory account. Instead it
provides that the offence is established if, at the time of the hearing, possession and belief that

the thing is stolen or otherwise unlawfully obtained are established by the prosecution beyond

areasonable doubt.?* It is agood defence if the defendant satisfies the court that he or she had

no reasonable grounds for believing that the property was stolen or otherwise unlawfully
obtained.

21
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This provision is based on the modernised version of the unlawful possession offence now in force in
New South Wales: see Crimes Act 1900 (NSW) s 527C, inserted in that Act in 1979. There are similar
offencesin the ACT and the Northern Territory: see fn 8 above.

The definition of "premises" should include avessel.

This is the maximum penalty provided for possession of gold, pearl or uncut diamonds under s 76A of the
Police Act: para 13.14 below. It is recommended as the maximum penalty for this offence only because
the Commission recommends that s 76A (and ss 76B-76E and 76l) be repealed: para 13.21 below.
Charges which otherwise would have been brought under s 76A should be laid under the proposed s 69.

Ex parte Patmoy; Re Jack (1944) 44 SR (NSW) 351, 356.
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(i)  Section71

13.10 The primary purpose of section 71 appears D be to cover cases where property has
been entrusted to a person as a custodian or carrier, and that person has reasonable cause to
believe it to have been stolen or unlawfully obtained. It aso covers former or pretended
purchasers through whose possession the property has passed. This is potentially a more far-
reaching extension, since it allows the section to cover persons who had possession but have it
no longer, if they had reasonable cause to believe that the property was stolen or unlawfully
obtained. Presumably the reasonable cause must exist at the time of possession and not
subsequently.

13.11 The Commission recommends that section 71 be repealed for the following reasons -

1 It is grounded on an outdated inquisitorial notion of examination by justices, in
which the defendant has no right to remain silent. The language of the section
was perhaps appropriate when it was first drafted in 1839: until the reforms
effected by the Jervis Acts,?® preliminary examinations were much more
inquisitorial in nature.®® This explanation underlines how out of date the ideas
behind section 71 are.

2. As with section 69 of the Police Act, it is wrong in principle that a person who
came by the property honestly should be at risk of being convicted of an

offence.?’

3. The conduct dealt with by section 71 would in many cases be covered by the
redraft of section 69 recommended by the Commission.?® The redraft, like the
present section 69, is based on the fact that the defendant was unlawfully in
possession of goods at the time in question. In the cases listed in section 71
where property is entrusted to a person as a custodian or carrier, this
requirement is satisfied.

2 Indictable Offences Act 1848 (UK) and Summary Jurisdiction Act 1848, enacted in Western Australia by
14 Vic Nos 4 and 5 (1850).

See JH Langbein Prosecuting Crime in the Renaissance (1974) 5125. For an example of preliminary
examination in the early 19th century, see Charles Dickens The Pickwick Papers (1836-37) Ch 25.

27" Para13.8 above.

28 Ppara13.9 above.

26
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(@)

4. In so far as section 71 extends beyond unlawful possession of goods at the time
in question to unlawful possession at some time in the past, as in the case of
former or pretended purchasers through whose possession the property has
passed, it is inappropriate. It may be very difficult for a person charged with
having had unlawful possession at some time in the past to assemble the
necessary evidence to satisfy the court that he or she had no reasonable grounds

for believing that the property was stolen or unlawfully obtained.

5. With the exception of Queensland, the section 71 offence was either not

adopted in the other Australian jurisdictions or has since been repealed.?®

6. Few charges are laid under it.*°

POSSESSION OF GOLD, PEARL OR UNCUT DIAMOND SUSPECTED OF
BEING STOLEN: SECTIONS 76A, 76C AND 76D

The offences

13.12 Sections 76A to 76E of the Police Act were first enacted in 1902.3! In their original

form they dedlt only with stolen gold. They were extended to pearl in 1907,%% and uncut
diamondsin 1981.%3

13.13 These sections were originally enacted at a time when gold stealing was rampant on
the Goldfields, and there was a need for legidation to stamp it out which, to be effective, had

to be "thorough and searching and stringent". ** A more particular reason for the enactment of

29
30

31

32

33
34

Para 13.4 above.

There were only 2 charges under it in the Perth and East Perth Courts of Petty Sessions in 1989: see
Appendix 1V.

As ss 2-6 of the Police Act Amendment Act 1902. The sections were inserted in the Police Act 1892 by
the Police Act Amendment Act 1952 s 7 and Schedule.

By the Police Act Amendment Act 1907.

By the Police Amendment Act 1981.

Western Australian Parliamentary Debates (1902) Vol 21, 1565. "A Roya Commission in 1905 reported
that gold stealing provided an income for a large proportion of the goldfield's population. It was an
insidious offence, difficult to detect and involving alarge class of receivers aswell as the families of most
of the miners. An experienced force of police (partly financed by the mining companies) had failed to
achieve many convictions. Clearly a goldfield's jury would be very reluctant to convict, as it was almost
certain to include some participants in the “industry'.": Russell 236.
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the legislation was the decision in R v Hahn,*® which exposed agap in section 69. In that case
gold ore was found in a water closet on premises owned by the defendant but occupied by a
tenant. It was held that no offence had been committed because the gold could not be shown

to be in the defendant's possession.

13.14 Instead of amending section 69, Parliament enacted a special section, section 76A,
dealing with the unlawful possession of gold suspected of being stolen:

" Any person who -
Q) is charged before any stipendiary magistrate with having -

@ on his person or on any animal, or in any cart or other vehicle or in any
boat or vessel; or

(b) in his possession on any premises of which he is the tenant or occupier, or
reputed tenant or occupier,

any gold, pear| or uncut diamond reasonably suspected of being stolen or
unlawfully obtained; and

2 does not prove to the satisfaction of the magistrate that such gold, pearl or
uncut diamond was lawfully obtained,

is liable, on summary conviction, to a fine not exceeding $10,000, or to
imprisonment, with or without hard labour, for any term not exceeding 2 years."

13.15 The drafting of section 76A is clearly based on section 69, but instead of being limited
to having property on the person or in any place it makes it clear that the offence can be
committed by the defendant having possession of property on any premises of which the
defendant is a tenant or owner. Any doubts about whether the defendant is in possession of

such property are avoided by section 76B, which provides.

"Any person being the reputed tenant or occupier of any premises at the time
when any gold, pear| or uncut diamond reasonably suspected of being stolen or
unlawfully obtained is found thereon and seized by any police officer shall be
deemed to have been in possession of such gold, pearl or uncut diamond until the
contrary isproved.”

3% (1901) 3WALR78.
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13.16 Sections 76C and 76D create further offences. Under section 76C, presence on the
scene a the time the gold is found, coupled with failure to give a satisfactory explanation, is

an offence;

"(1) Any person who -

@ Is charged before any stipendiary magistrate with being present at the
time when any gold, pear| or uncut diamond reasonably suspected of being
stolen or unlawfully obtained is found and seized by any police officer on
any premises; and

(b) isunable to give an account of his presence there to the satisfaction of the
magistr ate,

is liable, on summary conviction, to a fine not exceeding $10,000 or to
imprisonment, with or without hard labour, for any term not exceeding 2 years.

2 A person may be convicted under this section notwithstanding that no
charge is laid or conviction obtained against the tenant or occupier or
reputed tenant or occupier of the premises.”

13.17 Assistance in the commission of the offence, coupled with failure to give a satisfactory
account, is an offence under section 76D, which also sets out particular situations in which

persons are deemed to have been giving assistance:

"(1) Any person charged before any stipendiary magistrate with having
assisted in the commission of an offence under section seventy-six A of this
Act, who is unable to give an account of himself to the satisfaction of the
magistrate, is liable to a penalty of not more than $5,000, or to
imprisonment, with or without hard labour, for any term not exceeding
oneyear.

(2 For the purpose of this section any person proved -

(@ to have been watching or patrolling outside and in the vicinity of any
premises on or about which any gold, pearl or uncut diamond reasonably
suspected of being stolen or unlawfully obtained is found and seized by
any police officer; or

(b)  to have been accompanying any person having on his person, or on any
animal, or in any cart or vehicle, any gold, pearl or uncut diamond
reasonably suspected of being stolen or unlawfully obtained and, which is
seized by any police officer,

shall be deemed to be a person who has assisted in the commission of an offence
under subsection one, unless the contrary is proved to the satisfaction of the
magistrate."
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13.18 The reason for extending these provisions to pearl stealing in 1907 was the prevalence
on the north-west coast of Western Australia and in the pearling grounds of stealing and illicit
dealing in pearls. Owing to the nature of the pearling business it was impossible to keep a
check on pearls obtained.*®* The words "or in any boat or vesse" were added to section
76A(1)(a) at this point. More recently, in 1981, it was deemed appropriate to extend the
legidation to diamonds. This followed the Diamond (Ashton Joint Venture) Agreement Act
1981,%" as aresult of which it was contemplated that diamond mining would become a major

commercial enterprisein Western Australia.*®

13.19 The Police Act retains the separate definition section of the original Act (now section
76l), which contains a definition of "gold" plus definitions of "police officer" and "premises’.
As section 76| states, these definitions are only for the purposes of sections 76A to 76H,>°
though the latter two terms are also used elsewhere in the Act. Definitions of "pearl” and

"uncut diamond” are tacked on to section 76E, which gives the court a power of restitution.

(b) Recommendations

13.20 The essence of section 76A, like section 69 on which it was modelled, is that it creates
an offence relating to persons who are in possession of property under suspicious
circumstances but cannot be charged with stealing. It is quite clear, both from the debates in
Parliament on the legislation which eventually became section 76A,*° and from the authorities
on its interpretation,*! that it was designed as a section creating an offence of being in
possession of goods at the time the suspicion in question was formed.*? The rationale is that
the police would naturally question the defendant as soon as they formed the suspicion, and
the person would be required to justify his or her actions immediately, not at some time

previously. This makes the offence difficult to establisi*® unless a person in possession of

% Western Australian Parliamentary Debates (1907) Vol 32, 992.

37 Renamed the Diamond (Argyle Diamond Mines Joint Venture) Agreement Actin 1983.

3 Western Australian Parliamentary Debates (1981) Vol 236, 6296.

3 Ss 76F and 76G deal with prostitution offences. They are included because they were also originally
enacted by the Police Act Amendment Act 1902. S 76H wasrepealed in 1979 but s 76| was not amended.

40 Western Australian Parliamentary Debates (1902) Vol 21, 1587-1588.

41 McArthur v McGee (1907) 9 WALR 218; Dunleavy v Dempsey (1916) 18 WALR 90; cf McDonald v
Webster [1913] VLR 506.

42 See generally Police Department v Capelli (unreported) Kalgoorlie Court of Petty Sessions, 7 November

1986, Charge No 1963-69 of 1986.

Since July 1986 there have been 22 charges of unlawful possession of gold in Western Australia. In about

75% of cases the defendant entered a plea of not guilty. Of these about 75% resulted in an acquittal.

43
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gold is apprehended while on or leaving the site of a gold mine.** Otherwise, the possession is

only likely to be discovered some time after the person has disposed of the gold, for example,

by an examination of the records of a gold buyer. The private ownership of gold is now

unrestricted and gold may readily be purchased and exchanged.*® In such circumstances it is

more difficult for the prosecution to establish a reasonable suspicion that the gold has been

stolen.

13.21 The Commission recommends that section 76A, and sections 76B-76E and 76l, be

repealed® for the following reasons -

1 One basis for the introduction of section 76A, that section 69 applied only
when the property in question was shown to be in the defendant's possession,*’
no longer applies. R v Hahn,*® which had decided that section 69 applied only
in this limited situation, was held by the Full Court in Kavanagh v Claudius®
to have been wrongly decided. Accordingly, a charge can be laid under section

69 where a person has athing "in any place", that is, "deposited in any place’.

2. The redraft of section 69 recommended by the Commission™® also applies to
property which is not ssimply in the defendant's possession and therefore makes

redundant the offence in section 76A.

3. Section 76A, like the present section 69, places the burden of proof on the
defendant® once the prosecution has proved possession of the property in
question and that it was reasonably suspected of being stolen or unlawfully

obtained.®> There are similar provisionsin sections 76C and 76D.
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But in these cases charges under the Criminal Code of stealing (s 378) or receiving (s 414) could be laid.
Restrictions on the private ownership of gold were lifted in 1976: see Western Australian Parliamentary
Debates (1976) Vol 213, 2196.

Most of those who commented, including the Police Union, favoured repealing these sections. The Police
Department favoured retention of the sections.

Para 13.13 above.

(1901) 3WALR 78.

(1907) 9 WALR 55, 58.

Para 13.9 above.

Though s 76A does not expressly say so, the standard of proof is presumably on the balance of
probabilities.

In this respect s 76A probably gives the defendant a harder task than s 69. Under s 76A the defendant
must prove to the satisfaction of the court that the property was lawfully obtained (presumably by the
defendant, although the section does not expressly say so). However under s 69 the defendant must give a
satisfactory account of how the property was obtained.
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* Under section 76C, once presence at the material time is proved, the
defendant has to give an account of the presence there to the

satisfaction of the court.

* Under section 76D a person charged with assisting in the commission

of an offence under section 76A has to give a satisfactory account.

In addition there are the deeming provisions in sections 76B and 76D.

* Under section 76B reputed tenants and occupiers are deemed to be in
possession of stolen property found on the premises until the contrary is

proved.

* Under section 76D persons watching or patrolling premises, or
accompanying the person who has possession of the stolen property in
guestion, are deemed to have assisted in the commission of the offence

unless the contrary is proved.

The redraft of section 69 recommended by the Commission, consistently with
the genera principles of criminal law, places the onus of proving all the

elements of the offence on the prosecution.

4, The redraft of section 69 recommended by the Commission is wider than
section 76A in that it is not necessary for the possession or custody of the
property and the suspicion that the property are stolen to be co-existent.>®

What is required is that the court be satisfied beyond reasonable doubt (at the

time the charge is being heard for the purpose of being disposed of) that it is

then proper to entertain a reasonable belief that the thing was stolen or

unlawfully obtained.>*

5. No other Australian jurisdiction has a similar provision.

53

See Rv Abbrederis[1981] 1 NSWLR 530, 538-539.
See Ex parte Patmoy; Re Jack (1944) 44 SR (NSW) 351, 356 on asimilar provision.
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4. UNLAWFULLY TAKING OR USING ANIMALS: SECTION 79A

13.22 Under section 79A:>°

"Whosoever takes and works or otherwise uses or takes for the purpose of
working or using any cattle or dog the property d another person, without the
consent of the owner or person in lawful possession thereof, or who takes any
such cattle or dog for the purpose of secreting the same or obtaining areward for
the restoration or pretended finding thereof or for any other fraudulent purpose,
shall be guilty of a misdemeanour, and on conviction before two Justices shall be
liable to imprisonment for a term not exceeding twelve months, or to pay a fine
not exceeding one thousand dollars.”

The term cattle is defined as including any camel, horse, mare, gelding, colt, foal, filly, ass,

mule, bull, cow, ox, steer, heifer, calf, wether, ram, ewesheep, lamb, pig, goat, deer, apaca,

llama, or vicuna, and every hybrid or cross thereof.>®

13.23 Section 79A covers a variety of different kinds of conduct. They are analysed by

Nichols®’ as follows:

1

Taking and working

Otherwise using for the purpose of working

Otherwise taking for the purpose of working

Taking for the purpose of secreting for reward

Taking for the purpose of obtaining a reward for the restoration or pretended
finding of the property

Taking for any other fraudulent purpose.

55

This section was first enacted by s 14 of the Police Act Amendment Act 1893, the purpose of which wasto

add a number of provisions that had been left out of the 1892 Act. Parliament noted that the provision
was found in other Australian jurisdictions: Western Australian Parliamentary Debates (1892) Vol 3, 417.
%6 The Police Department noted that the definition did not include antelope and suggested that they be

added.
57 138.
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Though the sidenote reads "unlawfully taking or branding animals' there is no mention of

branding as such.

13.24 The concept of "taking" will obviously include some cases in which the defendant
could be charged with stealing.®® In these cases section 79A gives the aternative of a
summary prosecution.®® There is thus a danger that section 79A could be used where a charge
of stealing would be more gppropriate. However, section 79A is not limited to "taking" and
covers a number of cases where a charge of stealing would not be appropriate. It is really the

equivalent for animals of the former Code offence of unauthorised use of a vehicle.®°

13.25 Section 79A isvery similar to section 428 of the Criminal Code. Section 428 provides
that:

"Any person who unlawfully uses or takes for the purpose of using, a horse,
mar e, gelding, ass, mule, camdl, bull, cow, ox, ram, ewe, wether, goat, pig, or dog,
or the young of any such animal, without the consent of the owner, or of the
person in lawful possession thereof, and any person who takes any such animal,
for the purpose of secreting the same, or obtaining areward for therestoration or
pretended finding thereof or for any fraudulent purpose, is guilty of an offence,
and is liable on summary conviction to imprisonment with hard labour for one
year, or to afine of $100 for every animal so used or taken."

13.26 There is no need for both offences. The Commission prefers the simpler formulation
of the offence in section 428 of the Criminal Code - "any person who unlawfully uses or takes
for the purpose of using” - to that in section 79A of the Police Act. However, the animals to
be covered should be referred to by a compendious expression, rather than having a long list
of particular animals, with the possibility that some which ought to be included are not. As
regards the location of the offence, it is preferable for relatively minor offences such as
unlawfully using animals to be in the Police Act or the proposed Summary Offences Act, rather

than the Criminal Code. Accordingly, the Commission endorses the recommendation in the

% Though "takes" does not necessarily mean the same as "takes" in the definition of stealing in s 371 of the

Criminal Code, and may simply mean "catching": Nichols 139.

The offence is categorised as a misdemeanour. The Murray Report 283 recommends that s 79A should be
amended to make it clear that it is creating a simple offence.

Criminal Code s 390A, which defined the offence in terms of unlawfully using or taking for the purpose
of using, or driving or otherwise assuming control of any vehicle. S 390A was repealed by s 18 of the
Criminal Law Amendment Act 1991. A new provision (s 371A) provides that a person who unlawfully
uses a motor vehicle, takes a motor vehicle for the purpose of using it or drives or otherwise assumes
control of amotor vehicleis said to steal that vehicle.

59
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Murray Report that section 428 of the Criminal Code be repealed.®® If section 428 is repealed,
the Commission recommends that a provison modelled on section 428 be inserted in the
proposed Summary Offences Act in place of section 79A of the Police Act.®? The new
provision might read:

Q) A person who -
@ unlawfully uses, or takes for the purpose of using, any domestic animal or

captive animal without the consent of the owner or person in lawful possession;
or

(b) takes any domestic animal or captive animal for the purpose of secreting it, or
obtaining a reward for its restoration or pretended finding or for any unlawful

purpose,

commits an offence.

Penalty: $1,000 or imprisonment for 12 months.

2 In subsection (1) -

"domestic animal” means any animal which is tame or which has been or is being

sufficiently tamed to serve some purpose for the use of man; and

"captive animal” means any animal (not being a domestic animal) which is in
captivity, or confinement, or which is maimed, pinioned, or subjected to any appliance
or cortrivance for the purpose of hindering or preventing its escape from captivity or

confinement.

61 The Murray Report was critical of s428, saying that in many cases the conduct involved would amount to

stealing or fraudulent obtaining, and any other cases were not worth having in the Code. Mindful of the
existence of s 79A of the Police Act, the Report recommended the repeal of s428: Murray Report 283.
There were no charges under s 79A in the Perth and East Perth Courts of Petty Sessions in 1984-1985 or
1989: see Appendix 1V, but this is not significant as the offence is one likely to be committed mainly in
country areas, for which statistics are not available. In 1985-1986 there was a total of 211 reported cases
involving animals valued at a total of $300,000: Annual Report of the Commissioner of Police 1986, 23,
though many of these would have involved |egislation other than the Police Act.

62
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If, however, section 428 of the Criminal Code is retained, the Commission recommends that

section 79A of the Police Act be repealed.

5. UNLAWFUL USE OF A BOAT OR TAKING A BOAT OR ANY BOAT
FITTING: SECTION 81

13.27 Section 81 provides that:

" A person who takes, uses, or assumes control of any boat, flat, or barge or any
fitting or equipment, including any motor, thereon without previously obtaining
the consent of the owner or person in charge thereof is liable to a fine of two
thousand dollars or imprisonment for two years and in addition, on conviction,
shall forfeit and pay to the party aggrieved such areasonable sum as shall appear
to the convicting Justice to be compensation for any loss of work, or loss of time,
or damage sustained by the owner or person in charge of such vessd or fitting or
equipment, by reason of such unauthorized removal or use thereof."

13.28 Section 81 is an old offence. It can be traced back to section 32 of the Police
Ordinance 1849, which expresdy referred to the fact that "great loss and inconvenience has
been sustained by the owners of boats, from the removal and use, without their knowledge or
assent, of such boats or parts of the furniture thereof”. An amendment to the section in 1970%°
recognised the fact that boats might now be powered by motors, and also eliminated the
requirement that the removal had to take place "in any waters of the State”, which had caused

the courts to hold that no offence was committed where the boat was not in public waters.%

13.29 Aswith section 79A, there would be some cases under section 81 in which a charge of
stealing could also be laid. However the real purpose of section 81 is to provide an offence of
unauthorised use of boats. A recommendation in the Murray Report that the former section
390A (which made the unauthorised use of a vehicle an offence)®® be replaced by a more
general offence of unauthorised use of a conveyance, including vessels,®® has not been

implemented.

13.30 Irrespective of whether a more general offence of unauthorised use of a conveyance is

provided in the Criminal Code, the Commission recommends that section 81 be retained in

63 By the Police Act Amendment Act 1970 s 4.
¢ Willsv Williams [1971] WAR 29.

5 Seefn 60 above.

6 248
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order to provide asimple offence in this area.®’ The Commission recommends, however, that

the provisions as to compensation be repealed because they are unnecessary in the light of the

general compensation provisions in the Code®® and that the drafting of the offence be

modernised by removing the reference to "boat, flat, or barge" and replacing it withthe term

"vessel".%° |t might provide as follows:

1331

1)

2

A person who takes, uses, or assumes control of any vessel or any fitting or equipment,
including any motor, of avessel without previously obtaining the consent of the owner

or person in charge of it commits an offence.

Penalty: $2,000 or imprisonment for 2 years.

DESTROYING PROPERTY WITH INTENT TO STEAL, OR RETAINING OR
DISPOSING OF PROPERTY: SECTION 82

Section 82 provides that:

"Every person who shall commit any of the next following offences as to any
articles of property in this section mentioned (or who shall receive any of the
same knowing them to have been stolen or unlawfully come by), shall on
conviction for the first offence be liable to the punishment, and for any second or
subsequent offence to double the amount of punishment hereinafter specified in
each case:-

Every person who shall steal, or damage with intent to steal any part of any live
or dead fence, or any post, pale, or rail, set up or used as a fence, or any stile or
gate, or any part thereof respectively, shall pay to the party aggrieved the value of
the property stolen, or the amount of the damage done, and shall also be liable to
a fine not exceeding one hundred dollars, or to be imprisoned, with or without
hard labour, for a term not exceeding one calendar month:

Every person who shall steal or shall cut, break, root up, or otherwise destroy or
damage, with intent to steal the whole or any part of any growing tree, sapling,

67
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It is difficult to judge what use is made of s 81. Boat theft is a problem Boat Theft Soars in WA The
Road Patrol, June-July 1988, 40, reported that according to police figures 301 boats were stolen and 767
thefts from boats were reported in Western Australia between July 1986 and June 1987), yet the
Commission's statistics revealed only 2 charges brought under this section in Perth and East Perth Courts
of Petty Sessions in 1984-1985 and only 4 charges under this section in these courts in 1989: see
Appendix IV. In 1988-1989 there were 11 charges of "theft or illegal use of a boat" in Courts of Petty
Sessions in Western Australia: Australian Bureau of Statistics: Court Statistics: Courts of Petty Sessions
Western Australia 1988-89 Table 2. In most such cases offenders are presumably charged with theft.
Ss717-7109.

As provided in s 1 of the Criminal Code, "vessel" includes "a ship, a boat, and every other kind of vessel
used in navigation."
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shrub, or underwood, or any growing fruit, mushroom or other fungus or
vegetable production, or any growing cultivated root or plant, shall (in case the
value of the property stolen, or the amount of the damage done, shall not exceed
ten dollars) pay to the party aggrieved the value of the property stolen, or the
amount of theinjury done, and shall beliableto a fine not exceeding one hundred
dollars, or to be imprisoned, with or without hard labour, for any term not
exceeding one calendar month:

Every artificer, workman, journeyman, apprentice, or other person who shall
unlawfully dispose of or retain in his possession without the consent of the person
by whom he shall be hired, retained, or employed, any goods, wares, work or
materials committed to his care or charge (the value of such goods, wares, work,
or materials, not exceeding the sum of twenty dollars), shall pay to the party
aggrieved such compensation as the convicting Justice shall think reasonable, and
shall also be liable to a fine not exceeding two hundred and fifty dollars, or to be
imprisoned, with or without hard labour, for a term not exceeding three calendar
months; and any person to whom any such property shall be offered to be sold,
pawned, or delivered, if he shall have reasonable cause to suspect that any such
offence has been committed with respect to such property, is hereby authorized to
arrest without a warrant, and with all convenient speed, cause to be delivered
into the custody of a constable, the person offering the same, together with such
property to be dealt with according to law; and in every such case any such stolen
property shall by order of the Justice by whom such case shall be heard and
determined, be delivered over to the rightful owner, if known, or if the rightful
owner shall not be known, the same shall be retained and sold, and the proceeds
thereof applied in like manner as any penalties awarded under this Act."

13.32 Section 82 provides a means of prosecuting summarily a person who steals specified

kinds of property, or damages the property in question with intent to steal it. In the case of

subsections (2) and (3), the ambit of the offence is severely restricted by the requirement that

the value of the property stolen (or in subsection (2), the amount of the damage done) shall not
exceed $10 and $20 respectively.

13.33 This section was copied from the South Australian Police Act 1869,”° which was in
part based on provisionsin the United Kingdom Larceny Act 18617 The object of the section

seems to be to make it unnecessary to prosecute on indictment persons who commit minor

offences of stealing or damage to property of specified kinds. It seems clear from the objects

specified in section 82 that it was drafted with rural conditiors particularly in mind.

13.34 The Commission recommends that section 82 be repealed for the following reasons -

70
71

S69.
Sub-ss (1) and (2) are based on ss 34 and 32. The source of sub-s (3) isnhot clear.
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All of the matters mentioned in section 82 could be prosecuted either as
stealing’? or as damage to property. As regards stealing, in certain cases the
charge may be dealt with summarily before a Court of Petty Sessions.”® As
regards damage to property, it would be possible to bring a prosecution under
section 444 of the Criminal Code’™ which may, in some cases, be dealt with
summarily, ”® or section 80 of the Police Act,’® which the Commission has

recommended be retained in a redrafted form.”’

In South Australia, and in the Australian Capital Territory and the Northern
Territory, which also copied the offence from South Australia, the equivalent
of section 82 has been repealed.

Few, if any, charges are laid under the section. "

72
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78

Criminal Codes378.

Id s426.

See para 11.3 above.
See para 11.3 above.
Para 11.1 above.
Para 11.4 above.

There were no charges under s 82 in the Perth and East Perth Courts of Petty Sessions in 1984-1985 or

1989: see Appendix V.
By contrast, there were 831 charges under s 80 in the Perth and East Perth Courts of Petty Sessions in

1989 and 52 charges of property damage in higher courtsin 1988-1989: seefn 8in Ch 11.



Chapter 14
OFFENCESINVOLVING FRAUD AND DECEPTION
1. INTRODUCTION

14.1 The Police Act contains a number of miscellaneous offences which deal with fraud and
deception. These offences are dealt with in this Chapter. They include the passing of

valueless cheques, obtaining unemployment benefits without entitlement and fortune telling.

14.2 Much of the ground covered by these offences is also covered by section 409 of the
Criminal Code, which provides for indictable offences involving fraud and deception:

"(1)  Any person who, with intent to defraud, by deceit or any fraudulent means -
@ obtains property from any person;
(b) induces any person to deliver property to another person;
(© gains a benefit, pecuniary or otherwise, for any person;
(d) causes a detriment, pecuniary or otherwise, to any person;

(e induces any person to do any act that the person is lawfully entitled to
abstain from doing; or

)] induces any person to abstain from doing any act that the person is
lawfully entitled to do,

is guilty of acrime and is liable to imprisonment for 7 years.

Summary conviction penalty (subject to subsection (2)): Imprisonment for 2 years or a
fine of $8 000.

()] If the value of -
@ property obtained or delivered; or
(b) a benefit gained or a detriment caused;
is more than $4 000 the charge is not to be dealt with summarily.

3 It is immaterial that the accused person intended to give vaue for the property
obtained or delivered, or the benefit gained, or the detriment caused.”
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A summary conviction penalty is provided for cases where the defendant elects to be tried
summarily in a Court of Petty Sessions.

2. VALUELESS CHEQUES: SECTION 64A

14.3  Section 64A provides that:

"(1) Any person who obtains any chattel, money or valuable security by passing
a cheque within a period of sixty days from and commencing on the day of the
opening of the bank account on which the cheque is drawn, which cheque is not
paid on presentation, shall unless he proves-

(@ that he had reasonable grounds for believing that that cheque
would be paid in full on presentation; and

(b) that he had no intent to defraud,;
be liable on summary conviction -

(© where the cheque was drawn for an amount not exceeding one
hundred dollars, to a fine of five hundred dollars or to
imprisonment for aterm of six months; or

(d)  where the cheque was drawn for an amount exceeding one hundred
dollars, to a fine of one thousand dollars or to imprisonment for a
term of twelve months,

notwithstanding that there may have been some funds to the credit of the account
on which the cheque was drawn, at the time it was passed.

(2) No prosecution for the offence defined in this section shall be commenced
without the written consent of the Commissioner of Police or a Commissioned
Officer of Police, authorized for the purpose in writing by the Commissioner of
Police."

14.4  This section was enacted in 19592 to deal with cases where a person opens an account
at a bank with a small sum of money and then deliberately draws cheques far exceeding the
amount deposited. It was pointed out in Parliament that in cases where the cheque was

returned marked "no account™ the offender could be charged with the Criminal Code offence

There were only 2 charges under the section in the Perth and East Perth Courts of Petty Sessions in 1989:
see Appendix 1V.
2 By the Police Act Amendment Act 1959 s 3.
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of false pretences.®> However in cases where the cheque was returned marked "insufficient
funds' it was said to be impossible to prove the intention to defraud required for that offence.*
Section 64A attempts to solve this problem by placing the burden on defendants to prove that
they had reasonable grounds for believing that the cheque would be paid in full on
presentation and that they had no intent to defraud.

145 The reversal of the burden of proof in this section is a departure from the general

principles of criminal law,® athough it is limited to -
1 Obtaining any chattel, money or valuable security. ®

2. Cases where the cheque deemed valueless is passed within sixty days of the
opening of the account.’

A further qualification on this section is that the consent of the Commissioner of Police must
be obtained before a prosecution can be commenced. These qualifications have the effect that
section 64A is narrower than equivalent provisions in other jurisdictions,® which cover the
obtaining, by means of a valueless cheque, of any credit, benefit or advantage,® so extending
to the obtaining of services by deception, and impose no limits as to the length of time for
which the account has been open. Except for Victoria, no special consent to prosecution is

required.

14.6 The only advantage of section 64A over the fraud offence in section 409 of the
Criminal Code is that section 64A makes it easier to obtain a conviction by placing the burden
of proof on the defendant. This, however, is contrary to the general criminal law principle that

it is for the prosecution to prove the elements of the offence beyond reasonable doubt.

S 409, revised in 1990 and now dealing generally with offencesinvolving fraud: see para 14.2 above.

Western Australian Parliamentary Debates (1959) Vol 152, 841-842.

See para 3.15 above.

The most common form of the offence is the purchase of goods by means of a cheque that is subsequently

dishonoured.

It was thought that an honest person would be able to keep the account in order for this period. It wassaid

in Parliament that most deliberate offenders operate quickly and could not afford to wait for any

considerable time before operating: Western Australian Parliamentary Debates (1959) Vol 152, 842,

8 Crimes Act 1900 (NSW) s 178B; Summary Offences Act (NT) s 60; Summary Offences Act 1953 (SA) s
39; Summary Offences Act 1966 (Vic) s 37.

o Except in New South Wales, where the legislation (like s 64A of the Police Act) is limited to the obtaining

of any chattel, money or valuable security and the Northern Territory, where the legislation covers not

only the obtaining of any credit, benefit or advantage, but also the discharge or attempted discharge of any

debt or liahility.

o g~ W
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14.7 It has been suggested that section 64A enables a prosecution to be undertaken where a
cheque is returned marked "insufficient funds' because, unlike section 409 of the Criminal
Code, it is not necessary for the prosecution to prove intent to defraud. However, in the
Commission's view it is not impossible for the prosecution to prove under section 409 that the
defendant had an intent to defraud in such a case.’® A defendant's intention may be inferred
from the evidence,** including the defendant's statement and the circumstances surrounding
the defendant's act, so long as the circumstances leave no reasonable doubt as to the
defendant's intent to defraud. In the typical case involving fraud aising from the use of
cheques, that intent could be inferred from the fact that the defendant opened a cheque
account with a small deposit, say five dollars, and made no further deposits yet wrote a large
number of cheques on the account in a short space of time for a sum far in excess of five
dollars, even if the defendant opened the account in his or her own name. Such an inference
could be more readily drawn if the defendant used a false name. It might be argued that a
defendant could secure an acquittal by tendering evidence that he or she had a reasonable
expectation that funds were to be deposited in the account but that the deposit had not in fact
been made, thus catching the prosecution by surprise. However a safeguard against false
evidence being tendered in this way is that those responsible could be prosecuted for perjury,*?
fabricating evidence,*® attempting to pervert the course of justice* or conspiracy to defeat the

course of justice.'®
14.8  The Commission recommends that section 64A be repealed™® because -

1 Contrary to the genera principles of the criminal law, it places the burden of
proof on the defendant.

10 In fact, it is not uncommon for charges to be laid under s 409 in these circumstances at present and for a

conviction to be obtained.

In doing so, ajury are entitled:
". .. to take into account their experience of life and to consider what intention would normally be
inferred from such words or actions, but that they must realise that it is the intention of the
particular accused which is in issue, not that of some hypothetical average or reasonable man": R v
Olasiuk (1973) 6 SASR 255, 263.

12 Criminal Codess124-125.

11

13 Id s 129.
14 Id s143.
15 Id s 135.

16 It has been suggested in Victoria by the Law Reform Commission that a similar offence there be repealed:

Summary Offences Act 1966 and Vagrancy Act 1966: A Review (Discussion Paper No 26 1992) 509.
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2. It is not impossible to obtain a conviction under section 409 of the Criminal

Code when a cheque is returned marked "insufficient funds’.

IMPOSITION UPON CHARITABLE [INSTITUTIONS OR PRIVATE
INDIVIDUALS: SECTION 66(2)

Section 66(2) provides that:

"Every person imposing or endeavouring to impose upon any charitable
institution or private individual, by any false or fraudulent representation, either
verbally or in writing, with a view to obtain money or any other benefit or
advantage"

commits an offence.

14.10 The ambit of the conduct covered by section 66(2) is uncertain.'” However it has been

suggested that it should not be given its widest literd meaning because Courts of Petty

Sessions would then have unlimited jurisdiction to try offences involving false pretences.'®

14.11 The Commission recommends that section 66(2) be repeal ed because -

1. The proscribed conduct is dealt with by section 409 of the Criminal Code,*® an
offence which can be tried summarily in some circumstances® unless the value
of the property obtained or delivered or a benefit gained or a detriment caused
exceeds $4,000. Section 66(2) is therefore redundant.

2. Few charges are laid under the section. %

3. The equivalent offence has been abolished in those jurisdictions, New South
Wales and the Australian Capital Territory, where a genera review of "Police

17

18
19
20
21

See Nichols 86-87. According to Isaacs CJ and Gavan Duffy Jin Hansen v Archdall (1930) 44 CLR 265,
270, "imposing" means cheating or wilfully deceiving.

Hansen v Archdall (1930) 44 CLR 265, 275-276 per Rich J (dissenting on the facts of the case).

Para 14.2 above.

See Criminal Code s 5.

There were only 3 charges under this subsection in the Perth and East Perth Courts of Petty Sessionsin
1989: see Appendix V.
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Act" offences has been carried out, and also in Tasmania,?? though it remains

in force el sewhere.?®

4.  OBTAINING UNEMPLOYMENT BENEFITS WITHOUT ENTITLEMENT:
SECTION 66(2a) AND (2b)

14.12 Section 66(2a) provides that:

" Any person who, by wilfully making any false statement or representation -

(@)

(b)
©

(d)

(€)
(f)
@)
(h)

as to any sum or sums of money being his own personal property then
In his possession or power; or

asto any property real or personal then owned by him; or

as to any sum of money then receivable by him by way of income, gift,
or allowance; or

as to any sum of money received by him as salary or wages over any
period; or

asto any employment in which he was engaged over any period; or
asto any sustenance relief received by him over any period; or
asto the number of personsthen dependent on his earnings; or

astothefinancial position of personsthen dependent on his earnings,

obtains or attempts to obtain under any scheme for the relief of unemployed
destitute or indigent persons any work or employment or any benefit in money or
money's worth either for himself or for any other person”

commits an offence.

14.13 Section 66(2b) provides that an offence is also committed by

22

Tasmania, however, has a more general offence of imposing on any person by a false or fraudulent

representation: Police Offences Act 1935 (Tas) s 8(1B).

z Vagrancy Act 1966 (Vic) s 7(1)(b); Vagrants, Gaming, and Other Offences Act 1931 (Qld) s 4(1)(xv);
Summary Offences Act 1953 (SA) s 37; Summary Offences Act (NT) s 57(1)(c); cf sections dealing with
soliciting, gathering or collecting alms, subscriptions or contributions by any false pretence: Vagrants,
Gaming, and Other Offences Act 1931 (QId) s 4(1)(xiv); Police Offences Act 1935 (Tas) s 8(1)(b);
Summary Offences Act 1981 (NZ) s 15.
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"Any person continuing to receive or attempting to receive any such work,
employment, or benefit after he shall to his knowledge have become disentitled to
receivethe same."

14.14 These sections were inserted in the Police Act in 1933 to deal with problems arising
out of measures that had been taken in consequence of the economic depression then
prevailing.?® The Government had made available funds for the relief of unemployment, and
sections 66(2a) and (2b) sought to prevent people from claiming or receiving or continuing to

receive sustenance from these funds when not entitled to do so0.%°

14.15 Today benefits for those who are unemployed are provided by the Commonwealth
Government under the Social Security Act 1991. Assistance from the State Government is
also available under the Welfare and Assistance Act 1961. Both Acts provide offences
relating to making false statements in connection with a claim for a benefit or assistance.?’
The types of relief mentioned, such as "sustenance relief", are no longer available and it is not
clear whether other more recent forms of relief would constitute a "scheme for the relief of
unemployed destitute or indigent persons'. ?® As the sorts of scheme contemplated by sections
66(2a) and 66(2b) and brought about by the economic conditions of the 1930's are no longer
in existence the provisions are obsolete.?® Accordingly, the Commission recommends that
these sections be repealed.*°

5. FORTUNE TELLING: SECTION 66(3)

14.16 Section 66(3) provides that:

"Every person pretending to tell fortunes, or using any subtle craft, means, or
device, to decelve and impose upon any person”

24 By the Police Act Amendment Act 1933 s 2.

= By 1933, nearly one in four in Perth was unemployed, and another one in four was on short time:
Stannage 339. See also G C Bolton A Fine Country to Starve In (1972).

Western Australian Parliamentary Debates (1933) Vol 90, 595, where a number of instances are given of
the problems which had arisen.

27 Social Security Act 1991 (Cth) s 1344; Welfare and Assistance Act 1961 s21.

In 1988-1989 there were 656 charges under social welfare legislation in Courts of Petty Sessions in
Western Australia: Australian Bureau of Statistics (Western Australia) Court Satistics: Courts of Petty
Sessions (Western Australia) (1988-89) Table 2.

The only authority is Police Commissioner v Curran (unreported), Court of Petty Sessions, 1973, referred
to in Nichols 90-91, in which it was held that ss 8 and 10 of the Welfare and Assistance Act 1961 set up a
scheme of the kind covered by ss 66(2a) and (2b).

There were no charges under either of these sections in the Perth and East Perth Courts of Petty Sessions
in 1984-1985 or 1989: see Appendix 1V.

Most of those who commented, including the Police Department and the Police Union, agreed that the
sections should be repealed.

26

28

29

30
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commits an offence.

14.17 Thisisavery old offence which can be traced back to the United Kingdom Witchcraft
Act 1735.

14.18 Under section 66(3) fortune telling per se is an offence.® The only limitation is that
the conduct must be directed to individuals: newspaper astrologers, whose columns are
directed at the public generally, do not commit the offence.3? Using any subtle craft, means or
device to deceive and impose upon a person refers to conduct of the same general character as
fortune-telling, and cannot be extended to card tricks and the like which do not have a

supernatural element.®

14.19 The fact that defendants maintain that they are not pretending®* to tell fortunes, and
have an honest belief in their power to tell fortunes, has been held to be immaterial.*®
However, there was no argument in these cases that section 24 of the Criminal Code, which
excuses defendants in certain circumstances where they have an honest and reasonable but
mistaken belief in a state of things, might apply. There is no express requirement of intent to
defraud in section 66(3), athough the requirement that the defendant pretend to tell fortunes
or use any subtle craft "to deceive and impose upon any person” would seem to import some

sort of mental eement.

14.20 Prosecutions for this offence arerare.3® It appearsthat it is the practice of the police to

prosecute only where persons are telling fortunes for money. 3’

14.21 The Commission does not consider that fortune telling per se and the like should be
within the province of the criminal law. It isnot a sufficient justification for the imposition of
a criminal penalty that those who avail themselves of the service provided are induced to part

with their money, or that those who believe what they are told may suffer emotionally as a

31 stonehouse v Masson [1921] 2 KB 818.

3 Barbanell v Naylor [1936] 3 All ER 66.

33 Monck v Hilton (1877) 2 ExD 268, 276 per Cleasby B.

% Theword "pretending” can be used in two senses. At the present day it is generally used to mean feigning
or offering as true something which is not, but the word was once used to mean professing or claiming.

% Isherwood v O'Brien (1920) 23 WALR 10; Zahradnik v Bateman (unreported) Supreme Court of Western

Australia, 30 November 1982, No 265 of 1982.

There was only one charge in the Perth and East Perth Courts of Petty Sessionsin 1989: see Appendix IV.

37 P WNichols Clairvoyance No Help (1983) 26 JPWA Journal No 7, 8.

36
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result. Where fortune telling is associated with fraudulent conduct, that conduct can be dealt
with under section 409 of the Criminal Code. Provisions similar to s 66(3) have been repeaed
without replacement in New South Wales, the Australian Capital Territory and England.
Accordingly, the Commission recommends that section 66(3) be repealed.®

6. FRAUDULENTLY MANUFACTURING OR SELLING ADULTERATED
METALSOR SUBSTANCES: SECTION 66(12)

14.22 Section 66(12) provides that:

"Any person fraudulently manufacturing or aiding in the manufacture of any
spurious or mixed metal or substance, and any person fraudulently selling or
fraudulently offering for sale, as unmanufactured gold, or as gold in its natural
state, any metal or mixed or adulterated metal or other substance, whether partly
composed of gold or not"

commits an offence.

14.23 Section 66(12) was included in the Police Act in 1892. Its remoter origins are not
clear: it is not found in the South Australian Police Act 1869, on which the 1892 Act was
based, nor in the United Kingdom Vagrancy Act 1824.

14.24 The Commission recommends that section 66(12) be repeal ed because -

1 Insofar as it covers fraudulent selling or fraudulent offering for sale, it has been
made redundant by the enactment of section 409 of the Criminal Code.

2. Insofar as it covers the making of counterfeit money it has been made
redundant by the enactment of section 6 of the Commonwealth Crimes
(Currency) Act 1981 relating to making counterfeit money. The fraudulent
manufacture of other materials can be dealt with when the real harm is done,

that is, when it is sold fraudulently.

38 13 of the 24 commentators on this matter agreed that s 66(3) should be repealed. 4 commentators
favoured retention of the section and 7 favoured replacing it with a provision along the lines of that in
New Zealand where it is an offence for a person, with intent to deceive, to purport to act asaspiritualist or
medium or to exercise powers of telepathy, clairvoyance or other similar powers: Summary Offences Act
1981 s16(1)(a).
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3. It has been retained in only two other Australian jurisdictions. Queensland™®

and Victoria.*°

4. Few, if any, charges are laid under the section.**

39
40
41

Vagrants, Gaming, and Other Offences Act 1931(Qld) s4(1)(xi).

Vagrancy Act 1966 (Vic) s 7(1)(j).

There were no charges in the Perth and East Perth Courts of Petty Sessions in 1984-1985 or 1989: see
Appendix V.
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OTHER OFFENCESIN PARTSV AND VI

1 INTRODUCTION

15.1 In this Chapter a number of offences are considered which do not fall into any of the

categories aready examined.
2. WILFUL NEGLECT OF DUTY BY POLICE: SECTION 47

15.2  Section 47 provides that any person may apprehend any reputed common prostitute,
thief, or loose, idle or disorderly person who commits an offence under the Police Act and
must deliver the person to any constable or police officer to be taken before a justice to be

dealt with according to law. A constable or police officer who:

"...shall refuse or wilfully neglect to take such offender into custody, or to take
and convey him before a Justice, or who shall not use his best endeavours to
apprehend and to convey him before a Justice, shall be deemed guilty of neglect
of duty and shall, on conviction, be punished in such manner as herein directed.”

15.3 The Commission recommends that the provision that a constable is deemed guilty of

neglect of duty be repealed’ for the following reasors -

1 It does away with a police officer's common law discretion as to whether to

arrest offenders.

2. It isinappropriate to create a police disciplinary offence in a section conferring
a limited power of arrest on citizens. It is aso unnecessary, since the Bail Act
1982 imposes a duty on a police officer or other person who arrests a person
for an offence either to grant bail (if empowered to do so) or to bring the

person arrested before a court so that the person's case for bail can be

! All but one of the commentators, including the Police Department and the Police Union, agreed that the

offence should be repealed. The Commission also recommends that the power of arrest conferred by s 47
should be repealed: paras 17.19-17.20 below.
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considered.? The Bail Act 1982 also creates an offence of failing to bring the
arrested person before a court or person able to grant bail as soon as is
practicable.®

3. The provision was originally a reference to section 24, which created an
offence of misconduct by constables. Section 24, along with section 23 which
dealt with misconduct by non-commissioned officers, was repedled in 1978,
and in their place the new section 23 sets out disciplinary measures which do
not constitute criminal offences. However section 47 was not consequentially
amended.® There are no other neglect of duty offences in the Act to which it
can apply. The only operation which it could have is if section 47 is regarded
as itself creating the offence, with a penalty being provided by the general
penalty provision in section 124.

4. Few, if any, charges are laid under the section.®

3. MAD DOGS: SECTION 51

154  Section 51 provides that:

"Any officer or constable of the Police Force may destroy any dog or other
animal reasonably suspected to be in a rabid state, or which has been bitten by
any dog or animal reasonably suspected to bein a rabid state, and the owner of
any such dog or animal who shall permit the same to go at large after having
information or reasonable ground for believing it to be in arabid state or to have
been bitten by any dog or other animal in a rabid state, shall on conviction be
liable to a penalty of not more than twenty dollars.”

15,5 This provision was first enacted in the Police Ordinance 1861 and was then carried
over into the 1892 Act. The draftsman of the 1861 Ordinance derived it from the United

2 S6.
3 S 61. This offence replaces s 570 of the Criminal Code, which imposed a duty to take an arrested person
before a justice, and s 140, under which it was an offence wilfully to delay in taking an arrested person
before ajustice - provisions which likewise made the offence in s 47 unnecessary.

By the Police Act Amendment Act 1978 s7.

S 47 is not the only section that was left undisturbed when s 24 was repealed. S 33G(1)(b) still contains a
reference to s 24 which is now redundant. It also contains a reference to s 23 which may now be
inappropriate.

There were no charges under the section in the Perth and East Perth Courts of Petty Sessionsin 1984-1985
or 1989: see Appendix 1V.

! S63.
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Kingdom Metropolitan Police Act 1839.2 The wording of the present section is exactly the
same as the 1839 Act in all essential respects.

15.6 The Commission recommends that section 51 be repealed® because it has been
superseded by other legisation.’® As regards dogs, the Dog Act 1976 makes it an offence for
adog to be out of control, whether or not in a public place! - for example adog that isin a
public place other than a dog exercise area or a rural area must be held or securely tethered.*?
A dog that is in a place in contravention of the Act may be seized,’® and if by reason of the
savagery of the dog, repeated evasion of attempts at seizure or other sufficient cause, it is
dangerous or impracticable to seize it, amember of the police force or other authorised person
may destroy it.'* These provisions make section 51 redundant as far as dogs are concerned,
since dogs, rabid or not, are no longer allowed to "go at large”. The maximum penalty under
section 51, $20, is grossly inadequate when compared with a maximum penalty of $200
imposed by the Dog Act.

15.7 As regards animals reasonably suspected to be in a rabid state, the Health Act 1911*°
gives public health officials power to destroy animals known or suspected to be infected, and
the Local Government Act 1960™ alows municipdities to make by-laws authorising the
killing of an animal which has a contagious or infectious disease and which is in a street or
other public place. A Commonwesalth statute, the Quarantine Act 1908, provides for the

quarantine of dogs and other animals.*’
4, NEGLIGENT OR FURIOUSDRIVING: SECTION 57

15.8 Section 57 provides that:

"Every person who shall ride or drivein any street so negligently, carelesdly, or
furioudly, that the safety of any other person might thereby be endangered, shall,

8 S6L.

All commentators, including the Police Department and the Police Union, agreed.

10 There were no charges under s 51 in the Perth and East Perth Courts of Petty Sessions in 1984-1985 or
1989: see Appendix V.

1 5531, 32,33and 33A.

2 g3l

1B 5293).
4 529(13).
15 5251(4).

18 5243(1)(b).
7 PatV.
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on conviction, be liable to a penalty of not more than one hundred dollars, except
where the offence is in respect of so riding or driving a vehicle that is a vehicle
within the meaning of the Road Traffic Act 1974, in which case like provisions
shall apply to the offender as apply under that Act."

15.9 This provision was derived from the South AustralianPolice Act 1869, but the earlier
Western Australian Police Ordinances had both included somewhat similar provisions.'® The
section must be seen against the background of a society where people travelled by riding
horses (or bicycles) or driving in horse drawn vehicles. The use of the adjective "furiously”
helps to convey the context. As a member of Parliament said in a debate in 1975, when

urging the abolition of the section: "We can almost hear the swish of the crinolines'. ?°

15.10 Originaly section 57 was the only provision required for the control of road traffic.?!
With the advent of the motor vehicle, first the Traffic Act 1919°% and then the Road Traffic Act
1974 enacted more up to date offences. Section 57 now provides that where the offenceisin
respect of riding or driving a vehicle that is a vehicle within the meaning of the Road Traffic
Act 1974, like provisions shall apply as apply under that Act. The definition of "vehicle" in
the Road Traffic Act includes every conveyance (except trains, vessels and aircraft) and every
object capable of being propelled or drawn, on wheels or tracks, by any means, and, where the
context permits, an anima being driven or ridden.?* However, the offences of reckless

driving, dangerous driving and careless driving® are all confined to motor vehicles,

15.11 Regulation 1306 of the Road Traffic Code 1975 provides that a person shall not, on
any road or place to which the public is permitted to have access, drive or ride an animal or
bicycle recklessly or without due care and attention. Regulation 1305 also provides that a
person shall not ride on a road a roller skate or any vehicle (such as a skateboard) that is
mounted on small wheels or rollers and not fitted with an efficient mechanism for braking.
Failure to comply with these regulations is an offence carrying a maximum penalty of $400

for afirst offence and $800 for a subsequent offence.?®

18
S56.

19 Police Ordinance 1849 s19; Police Ordinance 1861 s 59(5), based on Metropolitan Police Act 1839 (UK)
s54(5).

20 Western Australian Parliamentary Debates (1975) Vol 209, 228 (T A Hartrey).
2 Apart from provisions in Part V11 of the Police Act 1892 such as s 96(5), (6) and (13), all now as outdated
ass57: see Ch 16 and Appendix I I1.
S 26 (reckless driving).
s gs E(iO) (reckless driving), 61 (dangerous driving), 62 (careless driving).
5(2).
%5 seefn 23 above.
%6 Road Traffic Code 1975 reg 1901.

22
23
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The Commission recommends that section 57 be repealed®’ because -
1 It has been superseded by other legidlation.

2. It was not designed with motor vehicles in mind, and in cases involving the use
of amotor vehicle the same penalty applies as under the Road Traffic Act. Itis

hard to see a complaint ever being laid under the Police Act in such acase.?®

3. Cases other than those involving a motor vehicle are covered by regulations
1305 and 1306 of the Road Traffic Code, and the penalty is the same as that
provided by section 57.

4, Of the other Australian jurisdictions, only the Northern Territory and New

South Wales retain an equivalent section. ®

RESTRICTION ON GAMES ON CERTAIN DAYS: SECTION 61

Section 61 provides that:*

"(1) Any person who, in any room or place, keeps by way of trade or business
any billiard table or amusement machine, or any person having the care or
management of any such room or place or in any manner assisting in conducting
the business thereof who shall permit or suffer any person to play a game of the
kind referred to in subsection (3), or any such machine, on Christmas Day or
Good Friday, or on any other day except during the permitted hoursreferred to
in subsection (2), commits an offence.

Penalty: $1 000.

2 For the purposes of subsection (1) of this section the following are the
permitted hours-

27
28

29
30

All commentators, including the Police Department and Police Union, agreed.

There was only one charge under s 57 in the Perth and East Perth Courts of Petty Sessions in 1984-85 and
none in 1989: see Appendix IV. (1971) 135 JPJ 2 refers to a charge of furious driving in England. The
defendant was charged under the Offences Against the Person Act 1861 (UK) s 35. The Chairman of the
Nottingham Quarter Sessions said that it was unusual to employ against a motorist a statute framed before
cars were invented.

Summary Offences Act (NT) s 49; Police Offences Act 1901 (NSW) s 99.

There was only one charge under this section in the Perth and East Perth Courts of Petty Sessionsin 1989:
see Appendix V.
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(@ between eight o'clock in the forenoon and midnight on any day
other than a Sunday, Christmas Day or Good Friday;

(b) between ten o'clock in the forenoon and eight o'clock in the
afternoon on any Sunday, not also being Christmas Day; or

(© such other hours as may be authorized pursuant to a gaming
permit issued under the Gaming Commission Act 1987.

(3) In subsection (1) of this section " billiard table” means any table used or
designed for the use for the playing of billiards, snooker, pool of any kind, skitla,
or any like game."

15.14 Section 61, as originally drafted, was a Sunday observance provision. Its importance
is reflected in the fact that in the Police Ordinances 1849 and 1861 the Sunday observance

provisions were placed before all the other offences.3 Asoriginally drafted, it -

1. prohibited the owners of public billiard rooms or places of amusement from

permitting the playing of games on Sunday, Christmas Day or Good Friday;

2. gave the police powers to disperse persons gathering together for such

purposes, and to seize property used for gaming; and
3. made gambling or playing games for money on the prohibited days an offence.

15.15 In 1972 amusement machines were added to the section, and as a result of
representations made by youth groups and the proprietors of amusement centres® the section
was altered s0 as to permit opening on Sundays between 10.00 am and 6.00 pm.** This
change effected a fundamental alteration in the purpose of the section. No bnger was it
primarily concerned with Sunday observance: it was now essentially a provision regulating
trading hours, similar to the provisions now found in the Retail Trading Hours Act 1987. The
permitted hours were extended in 1975.3*

31 Ss 6-7 of the Police Ordinance 1849 and ss 16-17 of the Police Ordinance 1861 were the equivalents of
ss 60-61 of the Police Act 1892. S 60 (to cause the Lord's Day to be observed) which regulated shop
opening hours on Sundays, was repeal ed by the Factories and Shops Act 1963 s 4 and First Schedule.

32 Western Australian Parliamentary Debates (1972) Vol 193, 424.

%3 Police Act Amendment Act 1972 s2.

3 By thePolice Act Amendment Act (No 2) 1975 s 27.
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15.16 The Acts Amendment and Repeal (Gaming) Act 1987°° made further important
amendments to the section by abolishing the offence of gambling or playing games for money
outside the permitted hours, and the seizure and dispersal provisions. Section 61 as it now
stands makes it an offence for persons who keep by way of trade billiard tables (as defined)
and amusement machines (not defined), or their managers or assistants, to permit or suffer the

playing of the specified games or of amusement machines outside the permitted hours.

15.17 Representations have been made to the Government on behalf of the proprietors of
amusement centres requesting the amendment of section 61 to expand the hours during which
amusement machines may be played.®® This matter has been referred to the Commission as

part of its review of the offences in the Police Act.

15.18 The Commission does not believe that it is necessary to retain section 61 for the
purpose of regulating trading hours of amusement centres. If that is thought to be desirable, it
should be done under legidation such as the Retail Trading Hours Act 1987. Apart from
regulating trading hours, section 61 is also said to play arole in controlling the congregation
of large groups of people late at night.®” However it is anomalous that the section does not
apply to any other place in which this may occur such as theatres, bowling alleys, roller and
ice skating rinks and restaurants. The question of whether young people are at risk in
amusement centres was recently examined by the Department for Community Services. A
survey for the Department>® found that the frequenting of amusement centres does not place
young people at risk, and that the centres are safe and well-regulated. In 1988 the State
Government announced a code of ethics for amusement leisure centres®® which includes
requirements that appropriate supervision is to be available at all times, young children are not
to be permitted on the premises after 8.00 pm unless accompanied by an adult, unlawful
behaviour is to be reported to the police and schoolchildren are not to be permitted in leisure

centres during school hours. Each leisure centre must display a code of behaviour notice in a

% sS40

36 See letter from Minister for Police to Attorney General dated 27 November 1986, referred to the
Commission by the Attorney General.

This is the view of the Commissioner of Police as to the purpose of the section: see letter from Minister
for Police referred to in fn 36 above. It may also be one reason for the regulation of the hours which
licensed premises are allowed to remain open under the Liquor Licensing Act 1988.

Department for Community Services Report on Pinball Parlours and Amusement Centres (1988).

3 Media Statement from Department of Premier and Cabinet, 19 December 1988.

37
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prominent position and enforce it.*° It can therefore no longer be argued cogently that
amusement centres have a detrimental effect on the habits of young people. For these reasons,

the Commission recommends that section 61 be repealed.*!
6. TAKING A DOG INTO PUBLIC GARDENS: SECTION 63

15.19 Section 63 provides that:

" Every person who shall knowingly bring or take any dog into any public garden,
declared such by notice published in the Government Gazette, or shall suffer any
dog to remain in any such garden, shall for every such offence be liable on
conviction to a penalty of not more than one dollar.”

15.20 This section was originaly inserted in the Police Ordinance 1861* and continued
(with minor amendments) in the 1892 Act. Its remoter origins are unknown. There are no

equivalent provisionsin any other AustralianPolice Act.

15.21 The Commission recommends that section 63 be repealed*® because -

1 It has been superseded by by-laws. Local authorities have power under the
Dog Act 1976 to make by-laws specifying places where dogs are prohibited,**
and in practice this is the means by which the presence of dogs in particular

places is regulated.*

2. In any case, the section only prohibits the taking of dogs into public gardens so
declared by notice published in the Government Gazette. No such notices are

in force and it appears that none have ever been issued.

3. The fine, $1, has remained unatered since 1892 (when it was increased from

five to ten shillings) and in present day conditions is a trifling amount.

40 The code of ethics of Timezone provides amongst other things that unaccompanied young children are not

permitted on the premises after 8pm, children spending excessive time at the premises should be
encouraged by the staff to return home and unlawful behaviour should be reported to the Police.

4 Thereis no equivalent legislation in the other Australian jurisdictions.

2 seo.
43 All who commented agreed.
44 s51(D).

45 There were no charges under s 63 in the Perth and East Perth Courts of Petty Sessions in 1984-1985 or
1989: see Appendix V.
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7. BEGGING: SECTION 65(3)

15.22 Section 65(3) provides that:

"Every person wandering abroad, or from house to house, or placing himself in
any public place, street, highway, court, or passage to beg or gather alms, or
causing, or procuring, or encouraging any person to do so, or begging or
gathering alms in any other place and not quitting such place whenever thereto
bidden or requested”

commits an offence.

15.23 This offence is one of the oldest in the Police Act. Begging was one of the original
concerns of the English vagrancy laws from medieval times onwards.*® The offence was
introduced into Western Australian law by the Police Ordinance 1849,%" which drew it from
the United Kingdom Vagrancy Act 1824.*% Because socia conditions are very different from
those of medieval England and the social security system seeks to meet the needs of those
without sufficient means to support themselves begging is much less common than it used to

be 49

15.24 The Commission recommends that section 65(3) be repealed because -

1 If a particular instance of begging is sufficiently ill-mannered to annoy or insult
persons faced with it sufficiently deeply to warrant the interference of the
crimina law it can be dedlt with under the offence of disorderly conduct.>

Persistent begging on private premises could also be dealt with by the offence

of remaining on premises, without lawful authority, after being requested to

leave by the owner or occupier of the premises.®*

46 See Home Office Working Paper Appendix A.

s,

%8 s3

49 See Home Office Working Paper paras 56-58. There were only 4 charges under s 65(3) in the Perth and
East Perth Courts of Petty Sessionsin 1989: see Appendix V.

0 Ppara6.5above.

1 Para8.15 above.
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2. In jurisdictions which have undertaken maor reforms of their police
legislation, such as New South Wales, New Zealand and the Australian Capital
Territory, the offence has been abolished.>

3. Abolition of the offence of begging will not allow those charged with breaches
of the street collections rules®® to claim that they are begging and not

n54

collecting. The definition of "collection">” is wide enough to include begging,

since it includes "the soliciting of funds'.

8. WILFUL NEGLECT: SECTION 66(10)

15.25 Section 66(10) provides that:

"Every person leaving without lawful means of support his or her wife or
husband, and any parent wilfully refusing or neglecting to maintain either wholly
or in part hisor her child"

commits an offence.

1526 Thisagainisavery old offence. It can be traced back to the provisions of the English
Poor Law in the 16th century.®® In Western Australia the offence dates back to the Police
Ordinance 1849.°°

15.27 The Commission recommends that section 66(10) be repealed®’ because other

legislation deals with the maintenance of spouses and their children.>®

* The Commonwealth Family Law Act 1975 provides that a party to amarriage is

liable to maintain the other party, to the extent that the first party is reasonably

2 An English committee recommended, however, that the offence should be reformulated rather than
repealed. They suggested that the offence should be persistent begging, in apublic place or by going from
house to house: Home Office Report paras 13-18, and see Home Office Working Paper paras 62-69. The
recommendation has not been implemented.

> Greet Collections (Regulation) Act 1940.

*  ds2
% SeeHome Office Working Paper Appendix A.
56

So.

57 All but one of those who commented, including the Police Department and the Police Union, agreed.

%8 There were no charges under s 66(10) in the Perth and East Perth Courts of Petty Sessions in 1984-1985
or 1989: see Appendix 1V.
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able to do so, if that other party is unable to support herself or himself
adequately;>® parents of a child have the primary duty to maintain the child.®°

* The Western Australia Child Welfare Act 1947°* provides that it is an offence
for any person, either by wilful misconduct or habitual neglect, or by any
wrongful or immoral act or omission, to cause or suffer any child to become or

to continue to be a child in need of care and protection.

* Section 262 of the Criminal Code provides that a person must provide the
necessaries of life for any other person in his or her charge who is unable by
reason of age, sickness, unsoundness of mind, detention or any other cause, to
withdraw from such charge and who is unable to provide himself or herself
with the necessaries of life. Another section of the Code, section 263, provides
that a head of a family must provide a child under 16 yearsin his or her charge

and in his or her household with the necessaries of life.

9. REPEATED OFFENCES: SECTIONS 66(1) AND 67(2)

15.28 Section 66(1) provides that every person who commits an offence against section 65,
having been previously convicted of an offence against that section, commits an offence under
section 66. Section 67(2) provides that every person who commits an offence against section
66, having been previously convicted of an offence against that section, commits an offence

under section 67.

15.29 The Police Act till incorporates the old scheme of the United Kingdom Vagrancy Act
1824, under which a number of offences are classified into three categories of advancing
seriousness, reflected in the penalties provided for each category. To provide a higher penalty
for a second conviction for an offence in a particular category, sections 66(1) and 67(2)
provide that the second conviction constitutes the commission of an offence in the next

category.

59
60

S72. Part VIII contains detailed provisions on maintenance of spouses.
66B. Part VIl Division 6 contains detailed provisions on maintenance of children.
1 531A(0).
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15.30 The Commission has recommended that many of the offences in sections 65, 66 and
67 be repealed.®? Others are retained, sometimes in a modified or modern form.®® Those
offences retained should have their own maximum penalty, as is the normal practice. It
should be high enough for both first offenders and for those with previous convictions for the
same offence or other offences. Sections 66(1) and 67(2) would then serve no purpose and

should be repealed.®* The Commission recommends accordingly.

10. PERSONS SELLING ADULTERATED OR UNWHOLESOME ARTICLES OF
FOOD: SECTION 83

15.31 Section 83 provides:

"Every person who shall commit any of the next following offences shall, on
conviction before any two Justices, be liable to the punishments hereafter
specified in each case:-

() Every person who shall sell, or offer for sale, as food for human
consumption, any grain, flour, meat, fish, fruit, or vegetable, which shall,
in thewhole or in part be unfit for human consumption, or in any manner
adulterated, shall forfeit the same, to be disposed of as such Justices shall
direct, and shall also beliable to a fine not exceeding two hundred dollars,
or be imprisoned for a term not exceeding two calendar months with or
without hard labour.

(2 Every person who shall exhibit for sale any unwholesome or fraudulently
prepared provisions, meat or other food of any kind for man or beast, or
shall practise any deceit or fraud in respect to the quality of any such
provisions or food, shall forfeit all such provisions, to be disposed of as
such Justices shall direct, and shall be liable to afine not exceeding two
hundred dollars or to be imprisoned, with or without hard labour, for any
term not exceeding two calendar months; and any Justice may seize, or
cause to be seized, any of the articles hereinbefore lastmentioned as to
which any such offence shall have been committed."

15.32 Section 83 was contained in the South Australian Police Act 1869%° which was used as
a modd for the 1892 Act. The wording has remained unchanged since then except for

increases in the penalties.

2 Paras4.2-4.12, 5.1-5.3, 6.19-6.20, 8.18-8.23, 14.9-14.24 and 15.22-15.30 above.

8 Paras5.6-5.8, 6.21-6.26, 8.2-8.17, 12.5-12.27 above.

o4 All who commented, including the Police Department and the Police Union, agreed.

65 S 70. This section has now been repealed. Except for the Northern Territory (Summary Offences Act
(NT) s65), no other Australian jurisdiction has an equivalent.
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15.33 The Commission recommends that section 83 be repealed®® because it has been
superseded by the Health Act 1911 and the Veterinary Preparations and Animal Feeding
Suffs Act 1976.°7 The Health Act 1911 contains comprehensive provisions about the sale of
food. The present law is set out in Part VIII, comprehensively revised in 1985.%% Section
246L makes it an offence to sell food which is unfit for human consumption, adulterated or
damaged, deteriorated or perished. Selling includes, inter alia, offering or exposing for sale.®®
Subsequent provisions set out offences relating to the preparation and packaging of such
food,”® and further provisions create offences of false packaging, labelling and advertising.*
Health inspectors are given comprehensive enforcement powers, including powers of

seizure.”?

66 All who commented, including the Police Department and the Police Union, agreed.

67 There were no charges under the section in the Perth and East Perth Courts of Petty Sessionsin 1984-1985
and only 2 in 1989: see Appendix 1V.

8 By the Health Amendment Act 1985 s 7.

9 33().

0 Ss246M and 246N.

T Ss246P, 246Q and 246R.

2 Division 5 of Part VIII.



Chapter 16
OFFENCESIN PART VII
1. INTRODUCTION

16.1 The offences in Part VII deal with public nuisances of various kinds. They are
summarised in Appendix I11.1 Unlike the other offences in the Police Act, those in Part VII
are not offences of general application. They do not apply where similar provisions are made

in by-laws by local authorities.

16.2 Most of the Part VII provisions can be traced back to the New South Wales Police Act
1833, which was passed to make provision for the maintenance of public peace and good
order and the removal and prevention of nuisances and obstructions in the town and port of
Sydney.? The Western Australia Police Ordinance 1849, a statute with a similar object, which
applied only in Perth, Fremantle, Albany and other towns to which it might be extended, took
from the New South Wales Act many of the provisions now found in Part VII. They were re-
enacted in the Police Ordinance 1861, which again only applied in parts of the colony to
which it was extended.®

16.3 The Police Act 1892 covered a much wider range of offences, the majority of which
were to apply throughout Western Australia, but incorporated the offences in the New South
Wales Act and some others in Part VII. The South Australian Police Act 1869, on which the
1892 Act was based, had perpetuated the philosophy of the New South Wales legidlation by
providing that the Part VII offences, unlike the rest of the Act, were only to apply in particular
areas.* The 1892 Act makes a dlightly different distinction: it provides that the Part VII

offences cease to have effect where by-laws or regulations for effecting the same or a similar

object are lawfully made.®

They have been fully dealt with in a research paper prepared for the Commission. The research paper
gives a detailed section by section analysis of the provisions in Part VII. Copies are available from the
Commission's office.

The early Police Acts dealt with the government of towns and cities: see para 3.3 above.

Sees75.

S77.

S95. The problems surrounding the interpretation of this provision are considered in fn 41 below.

a A~ W N
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2. THE GENERAL NATURE OF PART VI|I

16.4 Burt CJsummed up Part VII when he said extra-judicially:

"It is often said that history is best to be found in the rubbish tips. The Police Actisan
active tip within which layer upon layer of the socia history of our society can be
found."®

16.5 Toread Part VII isto step back into the world of the early 19th century. Animals are
fed, shoed or exercised in the street,” or tethered or depastured or alowed to stray.® The
driving of cattle through the street, perhaps to market, is a problem solved by allowing it to be
done only at night and along defined routes.® All the vehicles are horse drawn, *° but traffic
problems can be solved by a few provisions which regulate such activities as riding on the
shafts of wagons, or the driver being at such a distance from the carriage that he cannot have
the government and control of the horses or cattle pulling it.!* Hackney carriages, carts and
barrows cause obstructions if they stand longer than is necessary for loading and unloading.*?
Another provision has a special exemption for bath chairs and perambulators.*® Children
(presumably) are amusing themselves by flying kites, using shanghais* and ringing
doorbells™® to the annoyance of others. The rolling of casks,*® the burning of cork,!’ the
slacking of lime,*® the laying of coal'® and the beating of carpets (except door mats before the
hour of eight in the morning)®° are all deemed worthy of regulation. In the absence of deep
sewerage or even of septic tanks, privies are emptied between the hours of 11.30 at night and
5 o'clock in the morning.?* The performance of this task at other hours,?? or the casting of

offensive matter into the streets through the overturning of carts,?® are serious social problems

6 Nicholsv.
! S96(1).

8 S96(11).
9

S 96(3). In Perthinthe mid 19th century the town herd of cows would be driven through the streets out to
the commonage to the west of the town: Stannage 130.
10 There were over 1200 horses stabled in the Perth district in the mid 19th century: Stannage 133.

o 596(5).
12 596(6).
13 596(13).
14 596(10).
15 596(9).
1 s5096(14).
7 596(15).
B bid.

19 5096(16).
20 5096(17).
2L 5100

22 |bid.

2 S 108. On the problems of night soil renoval in the 19th century, see Stannage 176, 181, 252, 278-279.



162/ Chapter 16

- 50 serious that in the latter case al citizens have a power to arrest offenders.®® A wide
variety of other offences of a smilar kind include alowing offensive matter to run into the
street from dunghills,®® keeping pigsties,®® regulating butchers shambles and slaughter
houses,?” throwing rubbish into public sewers, watercourses, drains or canals,?® and washing
clothes and animals at public fountains.?® Bathing between the hours of six in the morning
and eight in the evening, near to or within view of places of public resort, must be performed
in proper bathing costume.®® In order to control noise, street musicians can be sent packing, **
and cannons and other firearms must not be discharged near dwelling houses to the annoyance
of the inhabitants - unless the weapons are not of greater calibre than a common fowling

piece. 32
3. RECOMMENDATION

16.6 The Commission recommends that the whole of Part VII should be repealed, for the

following reasons:
(@ Outdated nature of provisions
16.7 The provisions in Part VII were nearly all drafted to deal with the prevailing

conditions of the town and port of Sydney in the early 1830s.%®* Most were adopted in
Western Australia in 1849 with very little amendment and there has been virtually no change

2 3108

% 5096(17).

26 5100. In 1876 pigsties were common in the centre of Perth and the Medical Officer said that he regarded

them as injurious to health: Stannage 174. The Perth City Council finally banned pigsties in 1886: id

270.

Ss 101-102. The slaughter houses in the centre of Perth were causing concern in 1847: Stannage 50. In

the 1850s butchers were prevented from slaughtering animals within six miles of the town centre, but

could use the Government slaughterhouse at Claisebrook: id 131. There were complaints about

contravention of the rule aslate as 1874: id 170.

8 3108

2 3107

%0 5104. Therewere complaints about bathing off the Perth jetties in 1873: Stannage 166.

31 5098. The source of this section is the Metropolitan Police Act 1864 (UK), which was a Private Member's
Bill which passed its second reading in the House of Commons at 1.45 am on 10 June 1864. Mr Bass, the
member in question, was continually disturbed in his efforts to read "The Times" by a succession of street
bands. Sir Robert Peel also supported the Bill, which he described as one "for putting down the
abominable nuisance of street organs’, one of which apparently played Psalm 100 ("O be joyful in the
Lord, al ye lands; serve the Lord with gladness, and come before His presence with a song") continually
every Saturday morning next door to his house. See Parliamentary Debates, 3rd series, 10 June 1864, vol

. 175 columns 1529-1533 (information supplied by the English Law Commission).

S99.

3 Other provisions in the Police Act 1833 (NSW), from which Part VIl was drawn, required seamen in

streets or public houses and convictsin the streets at night to carry a pass.

27
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since then. They are serioudy out of date and grosdy inadequate for modern social

conditions.
(b) Duplication by other provisionsin the Police Act

16.8 There is much duplication and overlap within Part VII - probably because the
provisions were assembled from more than one source and the draftsman either did not see the
duplication or thought it safer not to cut out the duplicate provisions.3* There is dso much

duplication as between Part V11 and other offences elsewhere in the Police Act.*®
(© Duplication by other legislation

16.9 The provisions of Part VII are, in amost all instances, duplicated by other legidation.
Offences in the Local Government Act 1960, the Health Act 1911 and a number of other Acts
cover much of the ground. The other provisions, in amost al instances, are more up to date
and better drafted than those in the Police Act. The Police Act provisions, therefore, have
been superseded and are no longer needed.*®

(d) No scope for operation

16.10 There are practically no circumstances in which the offences in Part VII come into

operation. Thisis because of section 95, which provides:

"ThisPart of this Act shall ceaseto have any force or effect wherever any by-law
or regulationsfor effecting the sameor a similar object are lawfully made by any
Municipality, Council of a Shire, or Board of Health."

34 Egs117, which repeats earlier provisionsin s 96(15), (16) and (19), and s 106, which duplicates s 96(17).
In the latter instance the overlap was noted during the debates in Parliament but nothing was done about
it: see Western Australian Parliamentary Debates (1892) Vol 2, 353.

3 Eg between ss 96(2) and 51; ss 96(9) and 59; ss 96(18), 97 and 58A; and ss 102 and 83. A number of

particular provisions on damage to property are duplicated by the more general offence in s 80: eg ss

96(7), 96(18), 105 and 107.

The fact that Part V11 has been superseded by the other provisions outlined above is underlined by the lack

of cases, reported or otherwise, brought under its provisions. The only charges brought under any

provision in Part V11 in the Perth and East Perth Courts of Petty Sessionsin 1984-85 were 2 charges under

s 96(8), one for discharging an arrow and the other for discharging another missile: see Appendix V.

There were no charges under Part V11 in these courtsin 1989: ibid.
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16.11 Though the section refers to by-laws or regulations lawfully made by any
Municipality, Council of a Shire,®” or Board of Health the references to "Council of a Shire"
and "Board of Health" are now redundant. According to the Local Government Act 1960, a
Municipality is a city, a town or a shire, and the executive body of a Municipality is the
council. The reference to "Municipality” therefore covers al local authorities including the
Council of a Shire. Boards of Health®® have been abolished.*® The effect of the section,
therefore, is that Part VII ceases to apply where there are no applicable by-laws made by a

municipality effecting the same or asimilar object.**

16.12 Practically all areas of Western Australia are within the jurisdiction of municipalities.*?
Municipalities have powers to make by-laws under the Local Government Act 1960,* the
Health Act 1911** and certain other Acts. Their by-law making powers cover amost al the
provisionsin Part VII. If alocal authority has power to make by-laws on a particular subject,
and that subject is presenting problems within its area, it will make by-laws to deal with the

problem. Thus, the Part VII provisions will hardly ever come into operation. |If a particular

37 The section originally referred to "Road Boards'. S 4(3) of the Local Government Act 1960 (added 1961)

provided that references in statutes to a "Road Board" were to be read as references to a "Council of a
. Shire". The Police Act was altered in conformity with this provision when it was reprinted in 1962.

So.
39 First set up under the Public Health Act 1886 and later provided for under the Health Act 1911 s 20.
40 By the Acts Amendment and Repeal (Statutory Bodies) Act 1985 s12.
4 There is some difficulty in determining exactly when Part VIl ceases to operate. One possible
interpretation is that Part V1| stands or falls as awhole. If a municipality makes by-laws having the same
or a similar object to Part VII, Part VII ceases to apply. The object of the provisions in Part VII is the
removal and prevention of nuisances and obstructions in the places to which it applies. (These are the
terms in which the objectives of the legislation are expressed in the preambles of the Police Act 1833
(NSW) and the Police Ordinance 1861 (WA).) It is possible to argue, therefore, that once a local
authority has by-laws dealing with nuisances and obstructions in streets, Part V1| ceases to apply within
its boundaries. An alternative interpretation of s 95 is that, despite the reference to this Part of the Act
ceasing to have application, what is meant is that a particular section shall cease to apply in a particular
locality if the municipality has a by-law effecting the same or a similar object as that of the section in
question. Some support for this interpretation is perhaps provided by the reference to "by-law" in the
singular in the latest reprint of the Act. The original provision, however, referred to "by-laws" in the
plural and the rendering in the reprint is amisprint.
The only known examples of areas that are not within the jurisdictions of municipalities are King's Park
and Rottnest Island (which however both have their own authority and their own by-laws) and the
Abrolhos Islands: Western Australia Year Book 1986, 126 and information supplied by Mr C Berry,
Department of Geography, University of Western Australia.
In a case in 1989 two nude bathers on Port Beach, Fremantle, were charged under s 104 of the Police Act.
The prosecution case was that since the Port Beach is under the control of the Fremantle Port Authority it
was not under the control of any municipality. The court however agreed with the defence submission
that the beach, though under the control of the Port Authority, remained within the jurisdiction of the
Fremantle City Council. The defendants could therefore have been charged under the Council by-laws
(which included requirements as to bathing costumes) but not under s 104: see “Nude beach victory” The
West Australian, 19 April 1989, 6.
S pat VI,
4 Ss134,158, 172, 199, 207 and 220.
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offence is needed, it would be better not to make it dependent on the absence of by-law

provisions.
(e) The position in other jurisdictions

16.13 Police legidation in most Australian jurisdictions has, at one time or another, adopted
provisions of the kind now found in Part V11, usually following the example of the New South
Wales Police Act 1833. At the present day, these provisions are to be found only in the
Northern Territory, Victoria and New South Wales.*> In the Northern Territory there has
never been any general review of the Act, despite the change of name from Police and Police
Offences Ordinance to Summary Offences Act in 1979. In New South Wales, despite the
substantial changes of 1970, 1977 and 1988,%° the provisions under examination survive

because the Police Offences Act 1901 was not repealed.

16.14 More sgnificant is the fact that in jurisdictions where there has been a general review
of the police legidation, ailmost all of the Part VIl provisions have been repealed. This has
happened in South Australia and the Australian Capital Territory. In South Australia, nearly
dl the Part VIl provisions were repedled when the Act was redrafted in 1953.*" In a
thoroughgoing reform of the Australian Capital Territory Police Offences Ordinance 1930 in
1983, a few provisions of the Part VIl were removed to the Crimes Act*® and the rest were
repealed. Also, in New Zedand, nost of the Part VII provisions were omitted from the
Summary Offences Act 1981.4°

4 Summary Offences Act (NT) ss 74-91; Summary Offences Act 1966 (Vic) ss 410; Police Offences Act
1901 (NSW) ss64-98. There are also afew provisionsin Tasmania: Police Offence Act 1935 (Tas) ss 15-
18.

4 Seepara2.18 above.

a7 At the present day the only provisions in Part VII of the Western Australian Act with an equivalent in the

South Australian Summary Offences Act 1953 are s 96(7) (affixing placards), s 96(8) (discharging

firearms and fireworks), s 96(9) (ringing doorbells), s 96(10) (playing games to the annoyance of others)

and s 110 (stock dying on the highway).

The equivalents of s 96(7) (affixing placards), s 106 (damaging watercourses) and s 113 (covering

entrancesto cellars): see Crimes Act 1900 (ACT) ss 544, 545 and 546. S 546 has since been repeal ed.

The only survivors are the equivalents of s 96(7) (affixing placards) and s 96(8) (discharging firearms and

fireworks).
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Part |11 - Powers

Chapter 17

ARREST AND RELATED POWERS

POWERS OF ARREST: INTRODUCTION

The Police Act contains a number of provisions giving powers of arrest to the police

and, in some cases, to ordinary citizens.® The Commission deals with these powers in this

report for the reasons stated in Chapter 3.2

17.2

Apat from the arrest powers in the Police Act, there are comprehensive arrest

provisions in the Criminal Code.® There are also arrest powers in the Justices Act 1902* and

under the common law.®> Many statutes also give the police (and sometimes private citizens)

powers to arrest in particular circumstances.®

For general discussion of the law of arrest in Australia, see R W Harding The Law of Arrest in Australia
in D Chappell & P Wilson The Australian Criminal Justice System (2nd ed 1977) 243-262; G A Flick
Civil Liberties in Australia (1981) 1-40; J B Bishop Criminal Procedure (1983) 42-62; E Campbell & H
Whitmore Freedom in Australia (2nd ed 1973) 32-50; New South Wales Law Reform Commission
Criminal Procedure: Police Powers of Detention and Investigation After Arrest (LRC 66 1990) 1-27; JM
Herlihy and R G Kenny An Introduction to Criminal Law in Queensland and Western Australia (1990 3rd
ed) 33-42.

Paras 3.32-3.34 above.

Ss 564 and 569: paras 17.3-17.6 below.

S 58 empowers ajustice to issue awarrant for the arrest of -

1 a person suspected of having committed an indictable offence within the limits of the
jurisdiction of the justice;
2. a person charged with having committed any such offence elsewhere in Western Australia who

is suspected of being within those limits;

3. a person charged with having committed an indictable offence outside Western Australia, of
which offence cognisance may be taken by the courts of Western Australia, who is suspected
of being within those limits.

S 59 gives ajustice power to issue awarrant for arrest on complaint of asimple offence.

At common law, police officers (and ordinary citizens) can arrest where treason or felony has actually
been committed or has been attempted; where treason or felony is reasonably suspected to have been
committed (provided the offence has in fact been committed and the person making the arrest has
reasonabl e cause for suspecting the person arrested to have committed it); and where a breach of the peace
has actually been committed in the presence of the arrester or is reasonably apprehended. In addition, the
common law gives the police power to arrest without warrant where they reasonably suspect treason or
felony to have been committed, even if no offence has in fact been committed. In addition, police had
power to arrest under a warrant, which further extended their arrest powers as compared with those of
ordinary citizens.

See the Commission's Working Paper and Survey on Privacy and Statutory Powers of Intrusion (Project
No 65 1981) paras 2.12-2.13 and Survey Part 5.
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17.3 The most important of these arrest provisions are those in the Criminal Code. Prior to
1985, the arrest provisions in the Criminal Code distinguished between offences for which a
person could be arrested only on obtaining a warrant, offences for which a person could be
arrested only with awarrant unless the person was found committing the offence, and offences
for which arrest could be made without warrant. It was therefore necessary to know into
which category a particular offence fell. According to the Murray Report,’ the provisions
were full of illogicalities and led to confusion and uncertainty as to what powers were

available in any given situation.

17.4 The Murray Report recommended that these rules should be replaced by new rules
which would distinguish between offences which were punishable by imprisonment and those
which were not. The Criminal Law Amendment Act 1985 implemented this recommendation.
The old Code provisions were replaced by a new section 564 which provided that in certain
circumstances an arrest could be made without warrant for an "arrestable offence”. The

section provides :

"() In this section “arrestable offence means an offence punishable with
imprisonment, with or without any other punishment.

()] It is lawful for any person to arrest without warrant any person who is, or
whom he suspects, on reasonable grounds, to be, in the course of committing an
arrestable offence.

3 Where an arrestable offence has been committed, it is lawful for any person to
arrest without warrant any person who has committed the offence or whom he
suspects, on reasonable grounds, to have committed the offence.

4 Where a police officer has reasonable grounds for suspecting that an arrestable
offence has been committed, it is lawful for the police officer to arrest without warrant
any person whom the police officer suspects, on reasonable grounds, to have
committed the offence.

(5) Where it is lawful under this section for a police officer to arrest a person, it is
lawful for the police officer, for the purpose of effecting the arrest, to enter upon any
place where the person is or where the police officer suspects, on reasonable grounds,
the person may be."®

17.5 Another provision enacted in 1985, section 569, deals with the arrest of persons

offering stolen property for sale. It provides:

354,
S 564(6), which deals with assisting a person believed to be a police officer to effect an arrest, has been
omitted.

8



168/ Chapter 17

"It is lawful for any person to arrest without warrant any person who offers to sdll,
pawn or deliver any property to him, if the first person has reasonable grounds to
suspect that the property has been acquired by means of the commission of an
offence.”

17.6 The powers of arrest in these two sections are of general application. They are not
limited to offences created by the Code.

2. POWERS OF ARREST: RECOMMENDATIONS

(@ Introduction

17.7  Although the police have been given extensive powers of arrest, it is not necessary to
arrest a person in order to commence crimina proceedings. they can be commenced by

summons, whether or not there is a power of arrest in a particular case.

17.8 It has been suggested that police often favour arrest over summons,® because it avoids
the time-consuming procedure involved in taking out a summons, and gives certain other
advantages such as the right to take fingerprints and other particulars*® and to search the
suspected person's premises.’! But considerations such as these should not be allowed to
obscure the very rea disadvantages of arrest, not only for the arrested person but also for the
state. The Australian Law Reform Commission in its report on Criminal Investigation'? said:

"Our society quite rightly puts a premium on freedom of movement. Arrest is the
complete negation of freedom. As aresult it casts a considerable onus on those who
would justify it. Further, arrests cost the state a considerable amount of money, both
in absolute terms and as compared to other ways of bringing people to court.
Innumerable man-hours are spent in transporting, guarding and processing the arrestee.
American experience suggests that an arrest costs the state on average five times the
cost of asummons. As well, American, Canadian, English and Australian studies have

For information as to police practice, see Australian Law Reform Commission Criminal Investigation
(Report No 2 1975) paras 22-24 and (on British police practice) Roya Commission on Criminal
Procedure Arrest, Charge and Summons: Current Practice and Resource Implications (Research Study
No 9 1980). In cases involving children, it appears that the police in Western Australia proceed by arrest
rather than summons in between 64 and 80 per cent of cases. E J Edwards The Treatment of Juvenile
Offenders (Department for Community Welfare 1982) para3.1.1; M E Rayner Fending for Yourself (Case
Study undertaken for the Report of the National Inquiry into Homeless Children 1988) para 7.8. Figures
ontheratio of arreststo proceedings initiated by summonsin Western Australia are not available.

10 Seeparas17.42-17.45 below.

1 Seeparas18.23-18.24 below.

12 Report No 1 1975 para 28 (footnotes omitted).
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all shown that the eventual outcome of a case is markedly affected according to
whether or not the accused is in custody before the trial or comes to court by way of
release on bail or a summons proceeding. A partial causal connection at least has been
claimed. One further disadvantage of arrest which it is appropriate to mention is the
fact that there is strong disapproval, in many parts of society, of anyone who has an
arrest record."

17.9 During the past few years concern about the use of arrest in preference to summons
has been frequently voiced - among others, by this Commission in its report on Bail*® and by
the Australian Law Reform Commission in its report on Criminal Investigation.* Recently,
the Western Australian Report of the Interim Inquiry into Aborigina Deaths in Custody'
recommended that the Government's legidative endorsement of the principle that
imprisonment is the sentencing option of last resort*® should be equally reflected in regard to
the use of arrest.’” Any form of custody should be avoided when the protection of the
community is not a consderation. The Interim Report of the Royal Commission into
Aboriginal Deaths in Custody'® commented that the discretion to proceed by way of summons
was too often not receiving the consideration it merited by arresting police officers, and
recommended that police officers should not arrest for a minor offence unless here are
reasonable grounds for believing that the option of proceeding by summons is inappropriate,
because of demonstrable evidence that the offender will, if not arrested, commit further
offences or be a catalyst for the commission of offences by others. The National Report of the
Roya Commission into Aboriginal Deaths in Custody™® recommended that all police services
should adopt and apply the principle of arrest being the sanction of last resort in dealing with

offenders.

17.10 Some Austraian jurisdictions have dealt with the preference for arrest over summons
by incorporating in legidation a direction that proceedings should be commenced by
summons rather than arrest unless arrest is necessary. The Commonwealth Crimes Act

1914,%° for instance, provides that a constable may arrest a person without warrant where the

13 Project No 64 1979 paras 9.2-9.5.

14 Report No 1 1975 paras 22-29.

15 (1988) 60-62.

16 See Ministerial Statement by Attorney General, Western Australian Parliamentary Debates (1987) Vol
267, 5209-5214. A number of the reforms referred to have already been implemented by the Criminal
Law Amendment Act 1988.

o According to Lord du Parcq in Christie v Leachinsky [1947] AC 573, 600, arrest is the beginning of
imprisonment.

18 (1988) para6.2.

19 (1991) Vol 3 42.

20 s8A.
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constable has "reasonable ground to believe . . . that proceedings against the person by

summons would not be effective.

w2l

17.11 Section 352 of the Australian Capital Territory Crimes Act 1900 contains a smilar

provision. After providing that any person may arrest a person in the act of committing, or

immediately after having committed, an offence,?? it provides:

"A police officer may, without warrant, arrest a person for an offence against a law of
the Territory if the police officer believes on reasonable grounds that:

@ the person has committed or is committing the offence; and

(b) proceedings by way of summons against the person in respect of the
offence would not achieve one or more of the following purposes:

() ensuring the appearance of the person before the court in respect
of the offence;

(i) preventing the continuation of, or a repetition of, the offence or
the commission of some other offence;

(i) preventing the concealment, loss or destruction of evidence of,
or relating to, the offence;

(iv)  preventing harassment of, or interference with, a person who
may be required to give evidence in proceedings in respect of
the offence;

v) preventing the fabrication of evidence to be given or produced
in proceedings in respect of the offence;

(vi)  preserving the safety or welfare of the person."®

21

22

23

Compare s 55 of the Police Offences Act 1935 (Tas), under which police are given power to arrest for
particular offences, and are placed under a duty to exercise those powers unless they have reasonable
grounds for believing that the purposes of the Act conferring the power will be adequately served by
proceeding by summons. The Criminal Code (Tas) adopts a different principle: s 27, after listing the
circumstances in which it is lawful for a police officer to arrest for an indictable offence, provides that in
every casein which it islawful for apolice officer to arrest any person it is his duty to do so: s 27(9).

S 352 aso alows any person to arrest a person who has committed an offence punishable by
imprisonment for five years or more, being an offence for which he has not been tried.

A similar provision was recommended for the Crimes Act 1914 (Cth) in the Review of Commonwealth
Criminal Law Fifth Interim Report (1991) Draft Bill cl 6. A broadly similar provision appearsin s 25 of
the Police and Criminal Evidence Act 1984 (UK). S 458(1)(a) of the Crimes Act 1958 (Vic) is slightly
different: the conditions are imposed not on the extended powers of arrest conferred only on police, but on
the basic power to arrest persons found committing any offence given to both police and ordinary citizens.
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(b)  TheCommission'spreferred approach

17.12 The Commission prefers the Australian Capital Territory approach to that taken in
section 564 of the Criminal Code because of its emphasis on the use of a summons unless
arrest is necessary as a means of enforcement in the particular situation.?* The Commission
suggests that section 564(1)-(4) be replaced® with a provision directing that proceedings
should be commenced by summons rather than arrest unless proceedings by way of summons
would not achieve specified purposes. The existing provision in the Criminal Code (which
provides that certain offences, those punishable with imprisonment, are "arrestable offences’)
is aso undesirable because there may be circumstances when arrest without warrant is
justified for an offence which is not "arrestable”. As pointed out by the Australian Law
Reform Commission’® some nontrivial offences are punishable only by afine.?” On the other

hand, there are a great many trivial offences which are punishable by imprisonment.?®
(© Arrest provisonsin the Police Act that should be repealed
0] Introduction

17.13 Whether or not the Commission's preferred approach is adopted, it is necessary to
consider a number of arrest provisons in the Police Act. The Act has always contained a
number of provisions on arrest. This is a result of the fact that when it was enacted, in the
days before the Criminal Code, it was seen as a statute dealing with criminal procedure as
well as criminal law. Today, however, it is unnecessary for the Police Act to contain rules
relating to arrest because the matter is comprehensively dealt with by the Criminal Code.
This would continue to be the case if he Commission's preferred approach to arrest were
adopted.

* Some of the Police Act provisions on arrest are generd in their terms, but they

are inconsistent with the general principle adopted by the Criminal Code.

24
25
26
27

See Australian Law Reform Commission Criminal Investigation (Report No 2 Interim 1975) 15.

S 564(5) would remain. Consequential amendments to s 564(6) would be required.

Australian Law Reform Commission Criminal Investigation (Report No 2 Interim 1975) 15.

Eg afirst offence of dangerous driving (Road Traffic Act 1974 s 61), careless driving (id s 62) and a first
offence of driving under the influence (id s 63) and trespassing on enclosed land and causing damage to
property (Police Act s82A).

Eg sleeping rough (paras 4.6-4.8 aove) or knowingly permitting drunkenness in a house of public resort
(paras 6.27-6.28 above).
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* Some of the Police Act provisions dealing with arrest in relation to specific
offences are redundant.
* A few arrest provisions in the Police Act should be retained because of their

special value but should be transferred to the Code.?°

(i) Powersto arrest for any offence: sections 43(1) and 41(1)

17.14 Section 43(1) gives an officer or constable of the police force power to arrest without
warrant for a number of specific offences, some dealt with elsawhere in the Police Act and
others not.*° It also gives an officer or constable power to arrest without warrant "all persons
whom he shall have just cause to suspect of having committed or being about to commit any

offence."3!

17.15 This provision alows the police to exercise a power of arrest for any offence.® It
therefore permits the police to arrest for offences which have been expressy declared by the
Criminal Code to be nonarrestable.®® To allow the provision to remain on the statute book
would be inconsistent with the Commission's preferred approach because sction 564 of the
Code as amended will allow the police to arrest for any offence, but only where proceedings
by way of summons will not achieve one or more of a number of listed purposes.* If this
approach is not adopted, and section 564 of the Code is retained in its present form, the

provision in section 43(1) should still not be alowed to remain because it defeats the intention

29 Seeparas17.31-17.34 below.

%0 Seeparas4.13-4.23 above.

31 It appears that being suspected of having committed or being about to commit an offence are themselves
offences:. see paras 4.16-4.17 above.

The arrest power given by s 43(1) is wider than the arrest powers in some other Australian jurisdictions.

Arrest powers are more limited than in Western Australia in the ACT, Victoria, Queensland and
Tasmania: see Crimes Act 1900 (ACT) s 352 (referred to in para 17.11 above); Crimes Act 1958 (Vic) s
458; Criminal Code (Qld) s 546; Police Offences Act 1935 (Tas) s55, Criminal Code s 27. On the other

hand, New South Wales, South Australia and the Northern Territory have arrest powers which are as wide
as those in Western Australia: see Crimes Act 1900 (NSW) s 352(2)(a); Summary Offences Act 1953 (SA)
s 75; Police Administration Act (NT) s123.

The arrest powers given by ss 43(1) and 41(1) are also wider than the powers of arrest given to the British
police by the Police and Criminal Evidence Act 1984, a statute which considerably extended police

powers. Seegenerally M Zander The Police and Criminal Evidence Act 1984 (1985). The Act allowsthe
police to arrest without warrant for arrestable offences (generally, offences carrying a sentence of
imprisonment for five years, and some other listed offences): s 24. For other offences, the police may
arrest without warrant only if one of anumber of "general arrest conditions" is satisfied: s 25.

3 Seeparal7.4 above.

% Paras17.12-17.13 above.

32



Arrest and Related Powers/ 173

of Parliament in enacting the present Code provisions to confine the arrest power to arrestable
offences® The Commission therefore recommends that the power to arrest for non
arrestable offences in section 43(1) be repealed.*®

17.16 Section 41(1) gives the police a similar power in relation to ships. If an officer or
senior constable in charge of a police station has reasonable or probable cause to suspect that
any offence has been or is about to be committed on board ship, that officer or constable may
stop and detain the ship, enter, search and inspect it and arrest all persons suspected or being
concerned in such offences. The section also provides that these powers may be exercised
when the police have reasonable or probable cause to suspect that a person who has
committed an offence rendering the person liable to apprehension, with or without warrant, or

against whom awarrant has been issued, is harboured, secreted or concealed on board.*’

17.17 Again, this provision alows the police to exercise a power of arrest for any offence,
and not just for offences which are arrestable offences under the Criminal Code. Again, the
continued existence of this power is not compatible either with the Commission's preferred
approach to arrest powers or with the current Code provision, and the Commission therefore
recommends that it should be repealed. However, it should be made clear that police, in
order to exercise the arrest powers given to them by the Code, may enter ships as well as other
premises. This matter is further dealt with in the context of entry powers in Chapter 18

below. 38

17.18 Apart from the more general arrest power dealt with aove, section 43(1) gives the

police power to arrest for a number of specific offences, some of which are offences under

= The Attorney General in his second reading speech (see Western Australian Parliamentary Debates

(1985) Vol 257, 3212-3213) emphasised the importance of the new provisions. He said that it was
proposed to adopt clear rules to enable people to know in advance when there was a power of arrest
without warrant. Such a power would exist when offences were punishable with imprisonment. This rule
was designed to ensure that a person should not be taken into custody with respect to the commission of
an offence for which, if found guilty, he or she would not be liable to imprisonment.

Any particular difficulties that might result from repeal could be met by specific legislative provisions. A
possible example would be the offence of driving under the influence of alcohol, which by s 63 of the
Road Traffic Act 1974 is punishable by imprisonment only for a second or subsequent conviction. A
specific provision could be enacted to give a power to arrest a person for afirst such offence if this were
thought desirable. For other offences punishable only by afine see fn 27 above.

Asto the other arrest powersin s43(1), see para17.18 below. For its recommendations as to the offences
created by the section, see paras 4.13-4.23 above.

Resisting arrest and concealing suspected persons are offences, dealt with at paras 5.1-5.5 and 5.11-5.12
above.

Paras 18.12-18.54. For the Commission's recommendations as to the offences created by s41(1) see paras
5.1-5.5 above.
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other provisions of the Act and some of which have been held to be offences under section
43(1) itself.3* All the offences in question are arrestable offences.*® It would therefore be
possible to arrest without warrant under section 564(2) of the Criminal Code. If the
Commission's preferred approach®! is adopted, it will likewise be possible to arrest without
warrant in all these cases. The specific arrest provisions in section 43(1) are therefore
redundant.

(iii)  Powersto arrest for offences under the Police Act: sections 46 and 47

17.19 Two sections of the Police Act give general powers to arrest for offences under the

Police Act.

* Section 46 gives the police power to arrest persons who offend against the Act
in view of a police officer and whose name and address are unknown and
cannot readily be ascertained.

* Section 47 gives to any person a power to arrest any reputed common

prostitute, thief or loose, idle or disorderly person who within view of that

person offends against the Act.*?

17.20 The Commission recommends that these sections be repealed for the following

reasons -

1 Section 46 is redundant in the light of section 50 of the Police Act, under which
the police have power to demand a person's name and address if the