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Part |: The Existing Law
Chapter 1

INTRODUCTION

1 TERMSOF REFERENCE

1.1 The Commission has been asked:

"To examine and report on the following matters with respect to the law of wills -

@ whether or not it would be desirable to adopt some modification of the
requirement of strict compliance with the formalities of the Wills Act by the
adoption of the doctrine of substantial compliance or otherwise;

(b) the effect of marriage or divorce on an existing will including, in particular, the

wills of persons who subsequently lose the mental capacity to make a new
will."

1.2  This report deals only with part (a) of the reference. Part (b), which raises different

issues, forms Part 11 of this project and will be dealt with later.

2. DISCUSSION PAPER

1.3  In November 1984 the Commission issued a discussion paper which was distributed

both in Western Australia and elsewhere.*
3. ASSISTANCE GIVEN TO THE COMMISSION
14 The Commission received a number of carefully reasoned written and ord

submissions on the issues raised in the discussion paper. The Commission is grateful for the
help provided by all those who responded. Their names appear in the appendix to this report.

An advertisement was published in The West Australian on 24 November 1984 drawing public attention
to the availability of the paper and inviting those interested to comment on it. The paper was also
discussed in an article in Brief, the journal of the Law Society of Western Australia.
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Chapter 2

THE FORMAL REQUIREMENTS

1 HISTORICAL INTRODUCTION!?

21  The present law of willsin Western Australia has its origins in English law. A right of
free testation, that is, a right to determine the distribution of one's property upon death, had
been gradually recognised over the course of time. With this right came an attendant problem
of proof. If the desires of the deceased were to be the basis of distribution they needed to be
clearly identifiable. With this end in view the law developed formal requirements for the
validity of wills.

2.2 The first such requirement was contained in the Statute of Wills 1540, which for the
first time alowed real property to be devised by will but required that such a devise be made
in writing. The Statute of Frauds 16772 increased the formal requirements for wills of real
property by requiring that such wills be:

"...inwriting, and signed by the party so devising the same, or by some other personin
his presence and by his express directions, and... attested and subscribed in the
presence of the said devisor by three or four credible witnesses... "

The penalty for non-compliance was that the purported disposition was "utterly void".

Formalities for the revocation and alteration of wills were aso introduced.

2.3  Wills bequeathing personalty were subject to the jurisdiction of the ecclesiastical
courts, and were governed by different rules. The ecclesiastical courts permitted oral wills

declared in the presence of a sufficient number of witnesses.

The Satute of Frauds® laid down detailed requirements for the validity of oral wills of
personalty where the estate was more than 30 pounds in value. The will had to be made
during the last sickness of the testator, and had to be proved by the oath of three witnesses.

! See generally | J Hardingham, M A Neave and H A J Ford, Wills and Intestacy in Australia and New
Zealand, (1983) 20- 23 (hereafter cited as 'Hardingham, Neave and Ford').
S5.
S19.
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2.4  Thedifferencein rules applying to different classes of property and forms of will gave
rise to uncertainty and resulted in a significant volume of litigation. This problem was
addressed by the Real Property Commissioners who in their Fourth Report, published in
1833, recommended that the formal requirements for wills of real and persona property
should be made uniform. This recommendation was adopted in the Wills Act 1837. Section 9
of that Act is the source of the formal requirements of most common law jurisdictions.® It

provided that:

"...no will shall be valid unless it shal be in writing, and executed in manner
hereinafter mentioned; (that is to say), it shall be signed at the foot or end thereof by
the testator, or by some other person in his presence and by his direction; and such
signature shall be made or acknowledged by the testator in the presence of two or
more witnesses present at the same time, and such witnesses shall attest and shall
subscribe the will in the presence of the testator, but no form of attestation shall be
necessary. "

The Wills Act 1837 was adopted in Western Australiain 1839.°

25 In 1852 the English Wills Act Amendment Act modified the formal requirements as to
the place of the testator's signature.® This change was incorporated into the law in Western
Australia in 1855.” From this date to the passing of the Wills Act 1970 the forma
requirements in Western Australia remained unaltered.

26  TheWills Act 1970 consolidated ard substantially modernized the law of wills. It also
further liberalized the requirement as to the position of the testator's signature.® The formal

requirements have not been atered since 1970.

4 The current statutory equivalents of s 9 of the Wills Act 1837 in Australiaare asfollows:
Wills, Probate and Administration Act 1898-1985 (NSW), s 7
Wills Act 1958-1984 (Vic), s 7
Succession Act 1981-1984 (Qld), s9
Wills Act 1935-1980 (SA), s8
Wills Act 1970-1985 (WA), s8
Wills Act 1837 (Eng), s 9, adopted by Wills Act 1840-1973 (Tas)
Wills Ordinance 1968-1983 (ACT), s9
Wills Act 1938-1985 (NT), s 8.

5 2 VicNo 1.

6 See para 4.7 below.
! 18 Vic No 13.

8

S8(b): seepara2.11 below.



4/ Wills: Substantial Compliance

2.7

2.8

(@)

29

THE PRESENT LAW
Section 8 of the Wills Act 1970-1985° provides that awill is not valid unless:

"(@ itisinwriting;

(b) it is signed by the testator or signed in his name by some other person in his
presence and by his direction in such place on the will so that it is apparent on
the face of the will that the testator intended to give effect by the signature to
the writing signed as his will;

(© the testator makes or acknowledges the signature in the presence of at least two
witnesses present at the same time; and

(d) the witnesses attest and subscribe the will in the presence of the testator but no
publication or form of attestation is necessary."

These requirements are elaborated briefly in the following paragrapts.°
Writing

Writing includes not only writing by hand, but aso "printing, photography,

photocopying, lithography, typewriting and any other modes of representing or reproducing

words in visible form".

(b)

(i)

n 11

Signature by the testator

Nature of the signature

2.10 For the purposes of the Wills Act a signature includes not only the written name of the

testator but also his initiadls*® or mark.'® The testator's signature will still be his even if he has
had his hand guided by another.'* Of course, the testator must be aware of what is being done

10

11

12
13

14

Hereafter "the Wills Act”.

For afuller exposition see, for example, Hardingham, Neave and Ford, 26-43. The requirements of s 8 do
not apply to privileged wills: see para 2.18 below.

Interpretation Act 1984, s5.

In the Estate of Theakston (1956) 74 WN (NSW) 113.

Re Hammon (1874) 5 AJR 19. This rule covers not only the case of an illiterate testator, but dso one too
ill or weak to sign hisfull name. See, however, the facts of Re Colling [1972] 3 All ER 729 set out in para
3.5 below. It was held that part of asignature isinsufficient where the testator intended to completeit.

Re White[1948] 1 DLR 572.
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at the time and assent to it.*® Further, a person may sign for the testator in his presence and at

his direction and may affix his own'® or the testator's name *’ to the will.
(i) Position of the signature

211 Formerly, the legidation provided that the testator must sign at the "foot or end" of the
will. This requirement frequently caused difficulty and elaborate case law developed in
respect of testators who signed in unusua places. In Western Austradia the law as to the
position of the testator's signature has been substantially liberalized by the provisions of
section 8(b) of the Wills Act which, as indicated above, only requires that the testator sign in
such place on the will that it is apparent on its face that he intended to give effect by the

signature to the writing signed as his will.

(© Signature or acknowledgement by the testator in the presence of two witnesses
2.12 The testator need not sign in the presence of witnesses present at the same time
providing he acknowledges his signature before both of them together. No particular form of
acknowledgement is required; a gesture may in itself be adequate.’® However, it is essential
that the testator should afford the witnesses an opportunity of seeing his signature. °

(d)  Attestation of witnesses

0] Order and place of signing

2.13 The witnesses must attest and subscribe the will®® by means of signature in the

presence of the testator but not necessarily in each other's presence.?’ The signing or

acknowledgement of his signature by the testator must take place before either witness

15 Copeman v Staples and Smith (1911) 13 GLR 467.

16 In the Goods of Clark (1839) 2 Curt 329, 163 ER 428.

1 In the Goods of Bailey (1838) 1 Curt 914, 163 ER 316.

18 |nthe Goods of Davies (1850) 2 Rob Eccl 337, 163 ER 1337.

19 Inthe Will of Morgan [1950] VLR 335.

20 "...'to attest and subscribe a will' means to put one's signature or other sufficient identifying mark
representing one's name on the will with the intention thereby of attesting that the testator's signature has
been made or acknowledged inone's presence”: Re Lucas[1966] VR 267, 2609.

2L For example, Re Hancock [1971] VR 620.
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signs.?? There are no particular requirements as to the position of the witnesses' signatures but
the court must be satisfied that they intended to attest the operative signature of the testator

and rot, for example, to testify to the words of a clause in the will.

(i)  Attestation clause not necessary for validity

2.14 The Wills Act provides in section 8(d) that "...no publicatior? or form of attestatior?*
IS necessary." It is, however, normal for a proper attestation clause to be included in a
professionally drawn will, and will forms contain such a clause. Such a clause will reinforce

the presumption of due execution. ®

3. THE FUNCTION OF FORMAL REQUIREMENTS %

215 The primary function of the formal requirements is the so-caled "evidentiary
function". Those concerned with the estate of the deceased need to know with some certainty
that a propounded will isin fact that of the deceased. They also need to be able to ascertain
the expressed desires of the deceased. The requirement as to writing makes the words of the
deceased available with a certainty that would not be found with an oral expression, the proof
of which is dependent on the memory, lifespan and integrity of those who witnessed it. A
written will creates a more permanent form of authenticationof the deceased's wishes.

2.16 The signature of the deceased serves to link him with the document and indicates his
assent to its contents. It characterises the paper as other than a "draft”. The signature may also

go to the proof of testamentary capacity. The requirement as to witnesses helps to establish

22 "Thus, the testator may not, conformably with the Wills Act, sign or acknowledge his signature in the

presence of A, procure A's signature, then acknowledge in the presence of A and B before procuring B's
signature. In such a case A must re-sign. He cannot simply acknowledge his signature to B": Hardingham,
Neave and Ford, 39. In the Estate of Davies [1951] 1 All ER 920 was a case where a will was held to be
invalid on these grounds. See also Re Colling [1972] 3 All ER 729, the facts of which are outlined in para
3.5 below.
23 Thatis, the testator need not state to the witnesses that the document is hiswill.
24 Thatis, thewill need not contain an attestation clause.
% Rule 15(1) of the Non-Contentious Probate Rules 1967-1981 provides that where a will contains no
attestation clause or where the attestation clause is insufficient the Registrar shall require an affidavit of
due execution from one or more of the attesting witnesses or, if no attesting witness is conveniently
available, from any other person who was present at the time the will was executed. Where such an
affidavit cannot be obtained, the Registrar may under rule 15(3) accept evidence on affidavit from such
persons as he thinksfit to show that the signature on the will isin the handwriting of the deceased.
For afuller discussion, see JH Langbein, Substantial Compliance with the Wills Act (1975) 88 Harvard
Law Review 489, 491-498.

26
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authenticity, but of course does not guarantee it. In many cases, the witnesses will be

available to give evidence if the will is called into doubt.

2.17 Commentators have identified several other advantages that can be said to spring from

the formal requirements, as follows:

@ The contemporaneous presence of witnesses also helps to protect against
duress or undue influence and to ensure that the execution of the will was free
and voluntary. This has been described as "the protective function".

(b) Compliance with the formalities is said to impress on a testator the serious
nature of the transaction and cause him to give the matter due consideration
and attention. This has been called "the caLtionary function”.

(© The statutory requirements also tend to standardise both the proof and, to a
lesser degree, the form of wills. This facilitates their processing, reduces
litigation and makes for a quick and uncomplex execution of the expressed

desires of the deceased. Thisis known as "the channelling function™.

PRIVILEGED WILLS

2.18 Service personnel on active duty and seamen at sea are alowed to make wills which

do not comply with the ordinary formal requirements.?” These "privileged wills' have a long

history. The privilege was put on a statutory basis by the Statute of Frauds 1677?% and a

similar provision was incorporated in the English Wills Act 1837.%° Similarly, the wills

legislation in all Australian jurisdictions contains provisions on privileged wills.* These

provisions differ somewhat from one jurisdiction to another but the critical feature is that

27
28
29
30

See generally Hardingham, Neave and Ford, ch 4.

S22,

S11.

In Western Australia, see Wills Act ss 17 to 19. For the legislative provisions in the other Australian
jurisdictions, see -

Wills, Probate and Administration Act 1898-1985 (NSW), ss3 and 10

Wills Act 1958-1984 (Vic), s 10

Succession Act 1981-1984 (Qld), s 16

Wills Act 1936-1980 (SA), s11

Wills Act 1837 (Eng), s 11, adopted by Wills Act 1840-1973(Tas)

Wills Ordinance 1968-1983 (ACT), s 16

Wills Act 1938-1985 (NT), ss 7 and 7A.

Whether or not the privileged will provisions are in need of reconsideration in modern conditions, and
whether or not they would remain necessary if the reforms recommended in this report are adopted, are
matters outside the scope of thisreport.
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privileged wills are valid whether or not they comply with the ordinary formal requirements.
In Western Australia, the Wills Act allows service personnel on active duty and seamen "being
at sea' to make a privileged will.®* Such a person may make a valid will "without any

formality, by any form of words, whether written or spoken, if it is clear that he thereby
intended to dispose of his property after his death”. 3

31
32

Wills Act, s 17.
Id, s18.
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Chapter 3

THE EFFECT OF THE FORMAL REQUIREMENTS

1 INVALIDITY

3.1  The formalities set out in Section 8 of the Wills Act must be strictly complied with in
order for a will to be valid. Even a minor and apparently inconsequential departure may
render a will invalid despite the fact that there may be no real doubt concerning the
dispositive intentions of the deceased.

2. SOME EXAMPLESOF INVALIDITY

3.2  There have been many reported cases in common law jurisdictions where, whether
through inadvertence, lack of knowledge or otherwise, a testator has not complied with one or
more of the forma requirements and has consequently rendered his will invalid. Some

examples follow.

@ The testator's signature

3.3 A common cause of invalidity is the testator's failure to sign his will. In the Western
Australian case of In re Petchell,* the deceased had given instructions for the preparation of
his will which would have left the whole of his estate to his wife with gifts over to his
children. At the same time his wife had given ingtructions for a mirror will to be prepared.
When the documents were prepared each party read and approved the contents but, due to an
error, signed each other's will instead of their own. On the death of Mr Petchell an application
was made for probate of his will but the application was refused as he had not signed it as the
legislation required.

(b)  The presence of witnesses
34  Failure to comply with the requirements as to the presence of witnesses is another

cause of invalidity. The Commission was informed by the Principal Registrar of the Western
Australian Supreme Court that recently a will was refused probate because the testatrix,

! (1945) 46 WALR 62.
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having signed her will, on separate occasions asked two acquaintances to witness her
signature. Thus the acquaintances were not present at the same time when the testatrix sgned
or acknowledged her signature. Although the attestation clause was in the usua form
indicating that the witnesses were present at the same time, the Principal Registrar required an
affidavit as to due execution from the witnesses because there were minor aterations in the
document which had not been attested. The affidavits brought to light the truth as to the
attestation. ?

35  Another example arose in the English case of Re Colling.® A testator who was a
patient in a hospital asked a nurse and another patient to witness his signature but while he
was signing, and before he had completed his signature, the nurse was called away to attend
to another patient. The testator nevertheless continued signing and the other witness then
signed. When the nurse returned, the testator and the other witness both acknowledged their
signatures and the nurse added her signature. It was common ground that the
acknowledgement by the testator of his signature after the nurse had returned to the bedside
was insufficient to validate the will, since the other witness had already signed. Accordingly,
the applicant for probate of the will argued, as the only way remaining to validate the will,
that the half-completed signature * was sufficient for the purposes of the Wills Act. The court

rejected the argument.
3. THE EXTENT OF THE PROBLEM

3.6  The Supreme Court of Western Australia does not keep any statistics as to the number
of wills sought to be admitted to probate which were rejected because of failure to comply
with the formalities. However, the Commission has been informed by the Principal Registrar
of the Court that it is only occasionally that wills are rejected for this reason. His estimate is
that about one or two wills are rejected each year, out of about 2,750 wills submitted to
probate annually, and that some of these wills are rejected for reasons aher than failure to

comply with the formalities, for example lack of testamentary capacity.®

The Principal Registrar also drew to the Commission's attention a similar case which had occurred a few
years earlier.

[1972] 3 All ER 729. See aso ch 2 footnote 13.

That is, that portion of the signature which had been written before the nurse was called away.

Like the Western Australian figures, the figures disclosed by a survey carried out on behalf of the English
Law Reform Committee in 1978 showed that only a small number of wills were rejected. In its 22nd
Report, The Making and Revocation of Wills, (1980) para 2.3 and Annex 2, the Committee stated that a
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3.7 Under Rule 13 of the Non-Contentious Probate Rules 1967-1981 all documents
purportedly of atestamentary character are required to be brought into the Probate Registry if
alleged to be invalid for any reason other than revocation. The rule operates in the context of
an application for administration of an intestate estate or for probate of an earlier valid will
and its purpose seems to be to enable the Registrar to confirm that such documents are in fact
invalid as wills. The Probate Registry estimates that there are perhaps four or five such

documents filed annually.

3.8 It is unlikely that this discloses the full extent of the problem. Some defectively
executed wills may not be brought into the Probate Registry, because the existence of Rule 13
may not be known to all executors or their professional advisers. The number of invalid wills

is therefore likely to be higher.®

3.9  There may be other wills which are "at risk". A will may be admitted to probate which
isin fact invalid because of aformal defect not apparent on its face. If the attestation clause is
sufficient, and if the Registrar has no reason to doubt the due execution of the will, it will
probably be admitted to probate in the ordinary way.’ Such a document can be set aside if the

true position is later discovered.

3.10 Anidea of the true extent of the problem may be gained from the experience in South
Australia since the amendment to the Wills Act in 1975 modifying the requirement of strict
compliance with the formalities.® Since 1975, 39 applications for recognition of formally
invalid wills have been made in that State, which has a very similar population to Western
Australia

4, CONSEQUENCES OF FORMAL INVALIDITY

3.11 In most cases the consequence of a will being held invalid is that the deceased dies
intestate and the property of the deceased is distributed in accordance with section 14 of the

little less than one quarter of one per cent of wills sought to be admitted to probate (that is, 93 wills out of
atotal of 40,761) were rejected for failure to comply with the formal requirements.

Similarly, it is thought that the true number of invalid wills in England could be higher than disclosed by

the survey mentioned in the previous footnote, since there may have been some defectively executed wills
which were never submitted to probate and were therefore not counted in the survey: see J B Clark,

Darning the Law of Succession - The Wills Provisions of the Administration of Justice Act 1982, (1984)
37 Current Legal Problems 115.

! See generally the Non-Contentious Probate Rules 1967 -1981.

Astowhich, see para 5.7 below.
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Administration Act 1903-1985.° However, sometimes this will not be so. There may be an
earlier valid will which the deceased intended to revoke by the later will. If the later will is
invalid the purported revocation of the earlier will isinvalid also. The earlier will accordingly

stands, unless it has been independently revoked by some other action of the testator.°

3.12 Both in cases of intestacy and in cases where the earlier will survives the resulting
distribution will in many cases be different from that desired by the testator. However, this
may not always be so. The distribution on intestacy, or under an earlier will, may be similar to
that provided for in the invalid will.

3.13 The consequences of an invalid will are not confined to those of a legal nature. A
testator's family may find it distressing for his wishes to be ignored because of what they may
perceive is a mere technicality. Moreover, besides financial loss to potential beneficiaries,
additional legal expense may be incurred, for example, because the invalidity is disputed in
legal proceedings, or because the administration of the estate involves more work than if the
will had been valid, or as respects resulting applications under the Inheritance (Family and
Dependants Provision) Act 1972.! It is probable that cases of formal invalidity would most
often occur where it could least be afforded, that is in the home-made wills of small estates.

This section provides for the distribution of the estate among the surviving spouse and issue of the
deceased. If there are no such persons the estate is distributed to other specified relatives. If there are no
such relatives the estate is escheated to the Crown.

10 see WillsAct, s15, quoted In para 8.8 below.

1 This Act empowers the court to order that further provision be made out of the estate of a deceased person
in favour of specified members of the deceased's family in certain circumstances. The Act not only
applies where the deceased left a valid will but also where the deceased died intestate: s 6. Of course, a
finding that awill isinvalid because of adefect of formal execution may in some cases avoid the need for
an application under this Act, for example where the will makes no provision for the deceased's family.
Conversely, afinding that awill isvalid may sometimes result in such an application.
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Chapter 4

RELAXATION OF THE FORMAL REQUIREMENTS

1 INTRODUCTION

4.1  Thecourts, exercising their interpretative role, have sometimes shown awillingnessin
effect to relax the formal requirements of the Wills Act.! In some jurisdictions, legislation has
been enacted to alter the formalities themselves.?

4.2 A more recent approach has been to enact legisation which would allow less than full
compliance with the formal requirements in certain situations. Such legidlation is dealt with in
Part 11 of this report. This legidation varies in the degree of compliance that is required. Some
enactments demand "substantial compliance” whilst others confer a more general power to

dispense with the formalities.

4.3  Professor JH Langbein, in aleading article entitled 'Substantial Compliance with the
Wills Act',® suggested that the courts in the United States should themselves adopt and apply a
substantial compliance doctrine, smilar to that which is in fact employed by them in other
areas of the law. He suggested that: *

"The substantial compliance doctrine would permit the proponents in cases of
defective execution to prove what they are now entitled to presume from due
execution - the existence of testamentary intent and the fulfilment of the Wills Act
purposes.”

So far, this suggestion appears only to have been adopted in one case.”

2. BY JUDICIAL CONSTRUCTION

4.4  The various formal requirements have been the subject of a large volume of litigation
in a number of jurisdictions. The courts on the one hand have felt themselves constrained to

require literal compliance, and on the other have been disposed to follow the unambiguous

See s 2 of this chapter.

See s 3 of this chapter.

(1975) 88 Harvard Law Review 489,

Id, 513.

Kajut's Will (1981) 2 Pa Fiduc 2d 197 (Pennsylvania Orphans Court): see R V Wellman, L W Waggoner
and O L Browder, Palmer's Cases and Materials on Trusts and Succession, (4th ed 1983) 154-156.

a b W N P
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intention of testators where possible. These opposing forces have vied with each other for

ascendancy and produced what one author has described © as:

"..the undignified spectacle of the courts indulging in schizophrenia, sometimes
bending backwards to save a will despite apparent formal defect, and sometimes
standing firm on trivial and highly technical defects.”

Another author has said that the rule of strict compliance produces results of unexampled
harshness when it is enforced, and frequently leads courts to dishonesty and caprice when it is

not.’

45  Anexample of awill being struck down for a minor technical defect is afforded by Re
Colling,® in which Ungoed- Thomas J said that he reached the conclusion that the will was
invalid "with the greatest regret”, and only because he felt "... compelled to do so despite its

so clearly defeating the intention of the testator". °

3. BY LEGISLATION

4.6 In a number of jurisdictions, amending legislation has been enacted to modify the

formal requirementsin order to meet some of the difficulties exposed by the case law.

4.7 A large number of wills failed for non-compliance with the requirement of section 9 of
the English Wills Act 1837 that the testator's signature be situated "at the foot or end" of the
will. The courts had given a dtrict interpretation to this phrase. In 1852 the English Wills Act
Amendment Act was passed as an attempt to remedy this situation. It provided that a will
would be valid:

A R Mellows, Law of Succession, (4th ed 1983) 51.

J H Langbein, Crumbling of the Wills Act: Australians Point the Way, (1979) 65 American Bar
Association Journal 1192, 1193.

[1972] 3 All ER 729, para 3.5 above.

On the other hand the extent to which courts have been prepared to go to save awill is exemplified in the
old case of Casson v Dade (1781) 1 Bro CC 99, 28 ER 1010, in which the deceased had gone to her
solicitor's office to sign her will. Having signed the document she went outside to sit in her carriage
having found the office hot. The withesses signed her will whilst she was in the carriage and out of her
view. At the very moment when the witnesses were signing the horses backed so that a line of sight
through the carriage and office windows was created. Thus, if she had wished to do so, she could have
seen the witnesses signing. The attestation was held to be within the requirement that the witnesses attest
"in the presence of the... devisor" asrequired by the Statute of Frauds see para 2.2 above.
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"...if the signature shall be so placed at or after, or following, or under, or beside, or
opposite to the end of the will, that it shall be apparent on the face of the will that the
testator intended to give effect by such his signature to the writing signed as his will.

The provision went on to list a number of commonly occurring situations as to the placing of
the signature and declared that in such cases the will was not rendered invaid. This
amendment was adopted in all Australian jurisdictions.’® It was adopted in Western Australia
in 18551

4.8  The requirement as to the position of the testator's signature was further relaxed in
Western Australia by section 8(b) of the Wills Act 1970 which requires that the testator sign:

"...in such place on the will so that it is apparent on the face of the will that [he]
intended to give effect by the signature to the writing signed as his will."

Other Australian jurisdictions retain the earlier requirements.

49  In 1982 England also relaxed its formal requirements as to the position of the testator's
signature,*? following areport of the Law Reform Committee.'® Asin Western Austrdia, it is
now no longer necessary to comply with the old rule. The sole requirement in this respect is
that it must appear that the testator intended his signature to validate the will.

410 The new law in England also provides that a witness may validly acknowledge his

signature in the presence of the testator, thus solving the problem raised in Re Colling.**

4.11 The Law Reform Committee recommended against the enactment of any provision of
the substantial compliance or dispensing power type. The argument of the Committee is dealt

with below. 1°

10 Wills, Probate and Administration Act 1898-1985 (NSW), s 8

Wills Act 1958-1984 (Vic), s8

Succession Act 1981-1984 (Qld), s10

Wills Act 1936-1980 (SA), s9

Wills Act 1852-1934 (Tas), s 1

Wills Ordinance 1968-1983 (ACT), s 10

Wills Act 1938-1985 (NT), s9.
% 18VicNo 13.
12 Administration of Justice Act 1982 (Eng), s 17, inserting anew s 9 in the Wills Act 1837 (Eng) in place of
that quoted in para 2.4 above.
(Eng) Law Reform Committee, 22nd Report, Making and Revocation of Wills, (1980).
14 [1972] 3All ER 729, para 3.5 above.
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412 The Victorian Chief Justice's Law Reform Committee also recommended against any
such provision, for the reason given by the English Committee.® Instead, it endorsed the
English Committee's recommendation for the relaxation of the formal requirements.

4.13 Asone of the Commentators on the discussion paper suggested, it would be possible
for the Commission to recommend a further relaxation of the formal requirements imposed by
the Wills Act. It could, for example, suggest the adoption of the English amendment referred
to in paragraph 4.10 above, so dealing with the problem raised in Re Colling.*” However, this
issue is not likely to arise very often. The forma requirements serve important purposes,'®
and are not excessively rigorous. Invalidity usually comes about through ignorance of the
precise nature of the formalities, *°or through inadvertent error in attempting to comply with
them. In the Commission's opinion, reform should not proceed in the direction of a further
relaxation of the formal requirements, but should instead attempt to mini mise the

conseguences of non-compliance in appropriate cases.

5 See paras 7.18 to 7.20 below. At the time of this report, only one case, In the Estate of Graham (1978) 20

SASR 198 (see para 6.3 below) had been decided under the Wills Act 1936-1980 (SA), s 12(2), which
creates a dispensing power: see para 5.7 below. The Committee may thus have been premature in its
view.

Victorian Chief Justice's Law Reform Committee, Report on Execution of Wills, (1984).

1 [1972] 3 All ER 729.

18 Seeparas2.15t02.17 above.

19 Thisissometimes soin the case of ahome-drawn will.

16
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Part I1: Legidation M odifying the Requirement of
Strict Compliance With the Formal Requirements

Chapter 5

INTRODUCTION

1 GENERAL

5.1 It has been suggested that the primary function of the formal requirements is to make
available evidence of the testamentary intentions of the deceased.! If a court strikes down a
will for aformal defect in the face of clear evidence that it does in fact express the deceased's
intentions, then the formal requirements are defeating the maor purpose which they were
designed to protect. Compliance with the formalities affords a presumption against fraud, lack
of capacity, and so on. Unless there is evidence to the contrary, the court ssimply relies onthe
document and does not enquire further. But absence of compliance merely means that this
presumption is no longer available, not that the will is necessarily tainted. Yet a court is not
permitted to enquire further and must reject the document irrespective of what actual evidence

isavailable.

5.2  Severd jurisdictions have enacted legidation to enable the court to validate a will
which would otherwise be rejected because of nortcompliance with the formal requirements.
The term "substantial compliance” has been generally used to describe this range of
legidative provisions but in a number of cases the provisions go further than substantial
compliance proper. The provisions can thus be categorised into those requiring substantial

compliance in the strict sense and those which confer a more general dispensing power.
2. SUBSTANTIAL COMPLIANCE PROPER
5.3  This approach has been adopted by Queensland, following a report of the Queensland

Law Reform Commission.? Section 9(a) of the Queensland Succession Act 1981-1984
provides that:

Paras 2.15 and 2.16 above.
Queensland Law Reform Commission, Report on the Law relating to Succession, (No 22, 1978).
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"[T]he Court may admit to probate a testamentary instrument executed in substantial
compliance with the formalities prescribed by this section if the Court is satisfied that
the instrument expresses the testamentary intention of the testator;..."

This provision simply allows a second, less rigorous, test to be applied where the primary

reguirements have been breached.

54  To date there have only been two reported decisions under section 9(a). In addition the
Commission has been advised of two unreported decisions. These are discussed in chapter 6.3

In three of the four cases the application was rejected.
3. GENERAL DISPENSING POWER

55  Other provisions go beyond a substantia compliance approach and give courts power

to dispense with al or any of the required formalities.

(@ | srael

56 In 1965 Israel enacted a comprehensive code of succession law which prescribes
certain formalities and also enacts a rule to deal with instances where those formalities are not
complied with. Section 25 of the Succession Law 1965 provides that the court may grant
probate notwithstanding any defect as to those requirements "[w]here the court has no doubt

as to the genuineness of [the] will".

(b) South Australia

5.7  Thefirst example of legidlation conferring a general dispensing power to be enacted in
Australia was introduced in South Australia in 1975. It followed a report of the Law Reform
Committee of that State.* Section 12(2) of the Wills Act 1936-1980° provides that:

"A document purporting to embody the testamentary intentions of a deceased person
shall, notwithstanding that it has not been executed with th