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SUMMARY

This working paper is concerned with the situation where money is owed by one person to
another but no claim for it is made.

Before summarizing the working paper it may be helpful to describe briefly the origin and
effect of existing legidation in Western Australia dealing with this problem.

In the absence of statutory intervention, the liability to pay money owed may continue for an
indefinite duration. However, there is legidation intervening. First in time was the Limitation
Act 1623 (UK) which became part of the law in Western Australia and is now embodied in the
Limitation Act 1935. This provided a defence to any claim for money made after a certain
time, normally six years, from the date the cause of action in respect of that claim arose. This
defence was not available though, to a person who owed the money as a trustee to a

beneficiary.

In 1912 the Parliament of Western Australia passed the Unclaimed Moneys Act. This Act
requires, inter alia, all companies and certain persons (viz: persons carrying on business as
traders and acting as agents for any person) in Western Australia to advertise in the
Government Gazette details of all money of $10 or more which has been owing to anyone but
which has not been claimed for a period of six years. Any such money remaining unclaimed
for one year after advertising is paid to the Treasurer. There are penalties for failure to

comply.

The Treasurer pays the money he receives from this source each year (which over the past
eight years has averaged approximately $9,500), into a trust fund called the "Unclaimed
Moneys Fund". The interest on this money is payable into the "Consolidated Revenue Fund"
which is available for use for public purposes. The Government has taken the view that the
provisions of the Audit Act 1904 entitle it to transfer the capital as well as the interest from the
Unclaimed Moneys Fund into the Consolidated Revenue Fund. A person who subsequently

claimsto be entitled to the capital may claim it from the Treasurer at any time.

Similar provisions apply to money held in estates under administration by the Public Trustee,
and the two private trustee companies (the West Australian Trustee Company and the
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Perpetual Trustees Company) and to public servants receiving money on behalf of others by
virtue of their office. The latter situation may arise where the Director of Community Welfare
has received wages or maintenance payable to a child under the control of the Department.
However, there are important differences in al these provisons. For example, money is
payable by the private trustee companies to the Treasurer if it is unclaimed for five years, not
six. It is then paid into a trust fund administered by Treasury known as the "Testamentary
Trust Fund”. The money in this fund earns interest at the rate of three percent but it may be
invested in Government securities thereby attracting a higher rate of interest. A keneficiary
may recover his money and interest but his right to claim does not last indefinitely. In the case
of money paid by the West Australian Trustee Company, the claim must be made within six
years from the date payment was made to the Treasurer. In the case of the Perpetual Trustees
Company, the beneficiary is alowed twelve years in which to make his clam. While there is
no provision expressly providing for capital and interest in the Testamentary Trust Fund to be
transferred into the Consolidated Revenue Fund, the Government's view is that the provisions
of the Audit Act may permit this course so that the money can be used, pending a claim by a

beneficiary, for public purposes.

In the case of the Public Trustee, money which is unclaimed for six yearsis paid directly into
the Consolidated Revenue Fund. There is no statutory provision referring to the beneficiary's
entitlement to claim the money but in practice and possibly in law the beneficiary would have
an unlimited period to make his claim for the capital. The position regarding the beneficiary's

right to interest is unclear, athough present practice is not to allow interest.

There are aso a number of specific statutory provisions both State and Commonwealth
relating to the disposition of unclaimed money in specia circumstances. They deal for
example, with unclamed money held by wharf authorities (e.g. Albany Port Authority Act
1926), unclaimed betting winnings (Totalisator Agency Board Betting Act 1960), and
unclaimed dividends payable in respect of a bankrupt estate (Bankruptcy Act 1966 (Cwth)) or
a company in liquidation (Companies Act 1961). In these cases, provision is made for the
money to be paid eventually into the Consolidated Revenue Fund. In other cases legislation
provides for the person or body which owes the money to keep it if it is unclaimed for a
certain period. This applies for example, to unclaimed money held by some banks (Banking
Act 1959 (Cwth)), a council pound (Local Government Act 1960), and by the coal mine
workers pension fund (Coal Mine Workers (Pensions) Act 1943).
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Against this background to the existing legislation the following is a summary of the working
paper.

In the introduction there is a discussion of the different legal relationships
out of which a claim for money owed may be made. For example, the
clam may be based on contract, trust or in tort as where the owner claims
money which has been found. Having regard to the distinction between Paragraph
trust and nontrust money, consideration is also given to the consequences reference

which would occur in the event that no claim is made. 1-13

This is followed by a summary of legidation dealing with unclaimed
money and the division of the subject into three parts as follows. 14- 19

PART A - THE UNCLAIMED MONEYSACT 1912

The application of the Act and its financial implications are discussed.
Particular consideration is given to the reasons which in 1975 gave rise to
the payment of unclaimed money totalling $71,000 from Co-operative
Bulk Handling Ltd. to the Treasury. 20- 34

A review of the history of the Act reveals that it was passed in order to
prevent unclaimed money held in bank accounts from becoming part of the

genera profits of the bank (e.g. by the deduction of annual bank charges). 35-40

As money in bank accounts, (with the exception only of money held on
current account with the Rural and Industries Bank) does not fall within the
Unclaimed Moneys Act and as there is no explanation or reason for the
wider application of the Act it is suggested that the Act should be repeal ed. 41- 43

The arguments in favour of repeal are —

(1) The anomalous nature of the Act when viewed against the
policy and effect of the Limitation Act 1935.
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(2) The removal of the administrative burden it imposes on

companies and firms falling within its provisions.

(3) The remova of theoretical and practica difficulties in

implementing and enforcing the Act.

Alternatively if the Act is to be retained the reasons for doing so should be
clarified. Several reasons are suggested but none provides a complete

explanation, e.g. —

(1) The Act provides a minor source of revenue but only at the

expense of a section of the community selected without reasons.

(2) The Act gives publicity to money owed to persons who may
otherwise be unaware of this fact. This does not, however,
explain why the person who owes the money should have to
pay it to the Treasurer. It aso does not explain why a defence
based on the Limitation Act should not still apply. Lack of
knowledge of the existence of a clam is also a problem which
could arise in amuch wider range of situations than those which
fall within the Act.

(3) Payment to the Treasurer provides a permanent and secure fund
to meet the late claimant's claim. However if the liquidity of the
holder were a problem earlier payment to the Treasurer would
be expected and again there is no obvious link between any
such need and the money owed which presently falls within the
operation of the Act.
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(4) The Act may play a useful role in cases where there is no
defence available based on the Limitation Act because time does
not commence to run until a claim has been made. However,
this is a problem which would arise in a much narrower range
of situatiors than is covered by the Act, and consequently could

be met by more specific legidation. 45

If it is decided to retain the Act the following suggestions are made as to
possible amendments having regard to comparative legidation in other

jurisdictions.

(1) With regard to the persons who owe the money —

(&) The phrase "persons or firms carrying on business as
traders and acting as agents or private bankers for any
person” is obscure and could give rise to difficulties in
practice. It could be replaced by specific reference to the
categories of firms and persons to which the Act is
intended to apply. 48 - 53

(b) It is noted that in some jurisdictions only companies fall
within the provisions of equivalent legidation. Similar
restrictions to the application of the Western Australian
Act could be made. 54

(c) Alternatively, the categories of persons falling within the
Act could be expanded to include, for example, not only
companies but al firms and unincorporated associations
whatever their business. Even persons who find large
sums of money could be included. An analogy for the
latter proposal exists in the law applicable to money
alleged to have been stolen and treasure trove. Money
faling within either category is aready payable to the
Treasurey. 55-63
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(2) With regard to the unclaimed money —

(&) The Act could be more specific as to the circumstances
in which money owed by a company or body falling
within the provisions of the Act should be paid to the

Treasurer. For example -

(i) Difficulties may arise when the amount owed is not

certain. 66

(ii) It is not clear whether the Act is intended to apply to
al money owed by a firm or person carrying on
business as a trader and acting as an agent for any
person, or whether it is intended to be restricted to
money owed in the capacity of an agent. 67 - 68

(iii) It is not clear whether the Act is intended to apply
only to unclaimed money arising out of atransaction
or relationship entered into in Western Australia, or
whether it is intended to have wider application. 69

(b) The operation of the Act could be restricted by -

(i) Exempting sums of less than say $200 from payment
to the Treasurer. At present the figure is $10 but this
was fixed in 1912. If publicity were considered to be
an important feature of the Act this could till be
required for sums of not less than say $40. 70-71

(i) Excluding, as a matter of policy, money which is
distributable as part of a company's profits (e.g.
dividends and rebate distributions). Such a measure
has recently been adopted in New Zealand. 72-73
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(i) Amending the Act so that it applies only to
unclaimed distributions from the profits of a
company as in the Australian Capital Territory and
the Northern Territory. 74

(iv) Excluding unclaimed trust money. Trust money
could be treated separately in accordance with
proposals suggested in Part C. 76

(3) With regard to the procedure —

(a) The six year period presently allowed for claims, before
the money becomes unclaimed for the purposes of the
Act, may be more suitable than alternatives such as a
time limit based on the expiry of the limitation period,

or the expiration of a shorter period (e.g. one year). 77-79

(b) Advertising in newspapers as well as, or, in place of, the
present notice in the Government Gazette may be
desirable, and such advertising could be carried out
much earlier than it is at present (e.g. after six months or
one year from the date a claim for the money could have
been made). Provison for further steps to notify

claimants of their rights could be considered. 80-81

(c) Although inconsistent with the policy and effect of the
Limitation Act, the claimant should have a continuing
claim against the Treasurer. This may, at least, be more
desirable than to allow the Treasurer to set up a defence
based on lapse of time. 82-83

(d) The allowance of interest, particularly on large sums of

unclaimed money, could be considered, but may be
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regarded as an unnecessary extension to the Act blurring
even further the distinction between trust and non-trust
money.

(e) There may be a case for providing controls in respect of
any decision by the Treasurer as to whether he should or
should not admit a clam by a particular claimant.
provision for appeals against any decision already made,
or, for applications to an independent tribunal to seek
directionsin difficult or unusual cases, may be desirable.
Subject to these provisions, if necessary, the Treasurer
could continue to enjoy indemnity against liability for

mistaken payments.

() Unclaimed money in the hands of the Treasurer could be
paid immediately into the Consolidated Revenue Fund
so that there can be no doubt that both interest and
capital are available for public purposes.

It is noted that in some other jurisdictions, namely Victoria, South
Audtralia and New Zealand, there is provision for voluntary payment of
unclaimed money by persons who do not fal within the relevant
legidation. The situation might arise where the person owing the money
has no desire to defend any claim to it when made, and may have no wish
to retain the money in the meantime. Provision could be made for this
contingency in Western Australia and there may be no need to wait for the

expiration of six years before payment to the Treasurer could be made.

PART B-OTHER LEGISLATION IN WESTERN AUSTRALIA
DEALING WITH UNCLAIMED MONEY OTHER THAN TRUST
MONEY

There is a brief analysis of the specific statutory provisions both State and
Commonwealth dealing with the disposal of unclaimed money in certain

situations. Some of these State provisions could perhaps be amalgamated

84 -85

86 - 90

91-93

94 - 96
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with the Unclaimed Moneys Act but much depends on the policy d the
legislation concerned. Such a proposal would also be unsuitable where the
legidation alows the body which owes the money to retain it after a

specified period. The Commission invites comment. 97 - 102

PART C - THE LAW IN WESTERN AUSTRALIA RELATING TO
UNCLAIMED TRUST MONEY

Legidation requiring unclaimed trust money to be paid to the Treasurer
provides a useful role. Because there is no time limit to a claim to recover
trust money retained by a trustee, the aternative may be for money to
remain invested for an indefinite duration. It may therefore seem
appropriate to provide for al unclaimed money to be paid to the Treasurer
to be used for public purposes but at the same time recognising and giving

adeqguate protection to the rights of bereficiaries.

Existing legidation in Western Australia dealing with unclaimed trust
money fails to meet these goals. It only applies to the Public Trustee, the
two private trustee companies and public servants receiving money for
others by virtue of their office. It is not clear in every case whether the
Treasurer may use the money for public purposes, and in some respects it

does not recognise and give adequate protection to beneficiaries' rights. 103 - 105

There is no provision requiring or enabling other trustees to pay unclaimed

trust money to the Treasurer. At present they may —

(1) Apply for a Supreme Court order to distribute property
belonging to a missing or unknown beneficiary to other
beneficiaries. If there are no beneficiaries or next of kin, the

property may be escheated to the Crown. 107

(2) Pay the money into the Supreme Court from where it is paid to
the Public Trustee and retained by him indefinitely. 109 - 112

(3) Arrange for a trustee such as the Public Trustee or the two
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private trustee companies to become trustee. In this case payment
to the Treasurer could be made pursuant to the specific provisions
applicable to unclaimed trust money held by these institutions

In several other jurisdictions, trustees are either compelled or enabled to

pay unclaimed trust money direct to the Treasury.

It is suggested that all trustees could be enabled rather than compelled to
pay unclaimed trust money direct to the Treasurer as a further aternative to
those specified above. Suitable provision could be made for this money
(including that held by the Public Trustee, the two private trustee
companies and public servants by virtue of their office) in a special section
of arevised Unclaimed Moneys Act if this Act were to be retained in any

form. Otherwise provision could be made in the Trustees Act.

It is suggested that pending a clam by a beneficiary, unclaimed trust
money held by the Treasurer should be available for use for public
purposes. Accordingly any doubt as to whether this can be done in respect

of money paid by the private trustee companies should be removed.

Finally, with regard to the protection of the beneficiaries interests, the

following suggestions are made.

(1) Trust money could be regarded as unclaimed if no claim is

made for sSix yearsin every case.
(2) Trustees might be required to insert an advertisement in the
newspaper giving publicity to any transfer of trust money to the

Treasurer.

(3) There ought to be no time limits imposed on the beneficiaries

right to recover the trust money from the Treasurer.

(4) Interest could be alowed on trust money recovered from the

113- 114

116- 121

122 - 127

128

129 - 130

131-134

135- 139
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Treasurer. 140 - 144

(5) The Treasurer could be regarded as a trustee in respect of
unclaimed trust money which has been paid to him.
Accordingly, his decision whether to pay a beneficiary could be
reviewed by the court, but he would be entitled to seek

directions from the court in difficult cases. 145 - 146
(6) If the Treasurer were regarded as a trustee he would be liable for
a mistaken payment made without seeking directions of the
court. 147 - 148
The procedure suitable for unclaimed trust money may only be suitable for

trust money payable to a beneficiary. Alternative provisions could apply to
trust money owed say to a creditor. 149 - 150

PART D - ISSUESFOR CONSIDERATION

The Commission outlines the following three broad proposas and

summarises the particul ar issues relevant to each —

(2) Therepeal of the Unclaimed Moneys Act.

(2) The retention of the Unclaimed Moneys Act but in a revised

form.

(3) Consolidation of the law by incorporating into the Unclaimed
Moneys Act a specia section for unclaimed trust money. 151-161
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INTRODUCTION

1 There is a variety of circumstances in which a person or a company may come into
possession of money which another person has aright to claim. For example, he may hold the
money as a trustee, or he may owe the money pursuant to some contractual undertaking, or he
may find the money. The capacity in which possession of the money is acquired is important,
as upon this depends the rights and obligations of the holder, and of the person entitled to

claim the money.
Trust money

2. There is afundamental and important distinction between money held by atrustee and
other money which a person is entitled to claim. Trust money is in equity the property of the
beneficiary. If it is unclaimed, the trustee cannot keep it or use it for his own purposes. He is
obliged to retain the money for the beneficiary. In addition, he is subject to strict duties as to
the investment and care of the money and he must always act in the best interests of the
beneficiary. If the trustee becomes bankrupt, any property he holds on trust for another is

excluded from his assets divisible anongst his creditors.*

3. There is no limit to the time in which a beneficiary can recover his money from the
trustee. Although a trustee is generally entitled to plead lapse of time as a defence pursuant to
the provisions of the Limitation Act 1935, there is an exception where the claim "...is to
recover trust property or the proceeds thereof till retained by the trustee or previously
received by the trustee and converted to his own use...".? The word "trustee” is defined to
include express, implied and constructive trustees.®> However, In Taylor v Davies, the Privy

Council limited the extension to constructive trustees in the following way -*

"The expressions "trust property” and "retained by the trustee" properly apply, not to a
case where a person having taken possession of property on his own behalf, isliable to
be declared a trustee by the Court; but rather to a case where he originally took
possession upon trust for or on behalf of others. In other words, they refer to cases

! Bankruptcy Act 1966 (Cwth), 5.116(2)(a).

2 Limitation Act 1935, s.47(1). See also s.25(2) of the Supreme Court Act 1935, which removes any
limitation period in respect of aclaim to recover property held on express trust.
Limitation Act 1935, s.47(3).
[1920] AC 636 at 653.
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where a trust arose before the occurrence of the transaction impeached and not to
cases where it arises only by reason of that transaction.”

4, Consequently the trustee's responsibility to the beneficiary will last until he pays the
beneficiary in terms of the trust, or, until that responsibility is transferred to someone else.” In
exceptional cases, a trustee may be able to defeat a claim by the beneficiary by pleading the
equitable doctrine of laches.® Being an equitable defence, and therefore within the discretion
of the court, it is not possible to define the circumstances where it will succeed. However, it
seems that the basis for the defence arises when a beneficiary goes to sleep on his rights and
can be said to have either acquiesced in the trustee's continued retention of the trust property,
or has allowed a situation to develop where it would be inequitable to require the trustee to

return it.”
Money payable pursuant to a contractual obligation

5. Money owing pursuant to a contractual obligation is not the property of the claimant.
It remains the property of the holder until it has actually been paid to the claimant and the
holder may in the meantime use the money in whatever way he wishes If the holder goes
bankrupt before payment is made, there is no money which belongs to the claimant. He is left

simply with a claim against the bankrupt estate.

6. Unlike a beneficiary, a person claiming money owing pursuant to the provisions of a
contract may have his claim defeated if it is not brought within the time permitted by the
Limitation Act 1935. For three reasons, policy requires that there must be an end to the period

in which claims can be made to recover money in these circumstances. These reasons are -°

"1. that long dormant claims have more of cruelty than justice in them,
2. that a defendant might have lost the evidence to disprove a stale claim, and
3.  that persons with good causes of action should pursue them with reasonable
diligence."

Consequently, s.38(c)(v) of the Limitation Act 1935 provides a defence to any claim based on

simple contract if the action is not brought within six years from the date the cause of action

This could occur for example as aresult of hisdeath, incapacity or retirement.

Section 28 of the Limitation Act 1935 expressly preserves this defence

See Hourigan v Trustees Executors and Agency Co. Ltd. (1934) 51 CLR 619 where a beneficiary's claim
against an express trustee was barred by operation of the doctrine.

8 See Halsbury's Laws of England (3rd ed. 1958) VVol. 24 at 181, paragraph 330.
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arose. In the case of an action of debt upon any bond a other specialty or upon any
recognizance, the period allowed is twenty years.® If the defence under the Limitation Act is
successful the money remains the property of the holder and is freed from the threat of any

clam.
Money lost and found

7. Money which is lost is treated in much the same way as money owing pursuant to a
contractual obligation. There is a difference in that money lost was at one time in the
possession of the claimant and his claim is to recover the equivalent of what he once had.
However, the finder, or some other person who in law may be given rights superior to those of
the finder, acquires a good title as against all but the true owner. To recover the money, the
person who lost it must make a claim for its return. The success of his claim may depend, as it
does if made in contract, on whether it is made within the limitation period of six years™® and
payment in full will depend upon the solvency of the holder. If a claim is never made or is
made too late, the money remains the property of the holder and continues to be available for

his own private use.
Distinction between trust and non-trust money

8. The distinction between money held in trust which is owing to a beneficiary and
money which is otherwise owing to a claimant may be difficult to draw in many cases. Thisis
especialy so when the word "trust” encompasses implied and constructive trusts. It would be
inappropriate, even if it were possible, to attempt to define here the situations where atrust in
its broadest sense may arise. The most obvious case is where a trust is created by an express
arrangement between the parties. In other situations, a trust may be implied to give effect to
the presumed intention of the parties, or it may be imposed in equity as a remedy irrespective
of thelr intentions, actual or presumed, and sometimes even in opposition to those intentions.

9. A trust cannot be defined by giving examples either of what is, or of what is not, a
trust situation. However, it is appropriate, in view of subsequent discussion in this working
paper, to stress that the relationship between banker and customer in relation to unclaimed
deposits, employer and employee in relation to unclamed wages and company and

o Limitation Act 1935, s.38(€).
10 Ibid., s.38(c)(iv).
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shareholder in relation to unclaimed dividends, is a relationship founded in contract and not

trust. 1

Terminology

10. The Commission has endeavoured to maintain this important distinction between
unclaimed trust money and other unclaimed money throughout this working paper. In the case
of trust money, the terms "trustee” and "beneficiary” have been adopted to describe the
interested parties. It is more difficult to describe the persons interested in other unclaimed
money. Although the terms "holder” and "clamant® have been adopted, this is for
convenience rather than for their precise meaning as both words are apt to lead to confusion.
For example, the word "holder" presupposes that there is an identifiable or specific sum of
money ear-marked for the claimant. In fact, there may be no money in a physical sense at all.
A person still owes money to his creditors even if his only asset is an interest in land and he
has no money as such. The same applies to a person who is bankrupt. The term "holder™ is

therefore used to describe "the person who owes the money".

11.  The word "claimant” presupposes that a claim has been made for the money. If this
were the case, money could no longer be accurately described as unclaimed money. A more
precise expression would be "potential claimant”, or "person having a right to clam money",

and it isin this sense that the word "claimant” is used.

12.  Similarly, to emphasise the legal distinction between unclaimed trust money and other
unclaimed money, the Commission has refrained from using expressions such as "the
claimant's money", or "money held for or on behalf of the claimant”, or "money belonging to
the claimant”. Whilst it is accurate to speak of trust money as "belonging to the beneficiary”
or as "the beneficiary's money" in equity, this is not the case when speaking of other
unclaimed money. The claimant of this money has nothing more than alegal right to claim the

money. Whether he is entitled to it may in the end depend upon a decision by a court of law.

13. At this stage in the absence of any legidation dealing specifically with unclaimed
money, one would expect that unclaimed trust money would have to be retained indefinitely

by the trustee, whilst unclaimed money which is not trust money would remain the property

1 Seegenerally Halsbury's Laws of England (3rd ed. 1958) vol. 24 at 282-283 paragraph 558.
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of the holder. If statutory intervention were required, it could provide for some worthwhile
use for unclaimed trust money pending the making of a claim. The need for such legidation
may be considered to be even more appropriate in cases where there is a good chance that the
trust money will never be clamed at al. For example, the money may be held in
circumstances where the beneficiary is somewhere overseas, is not expected to return, and

there is no known person in communication with him.
L egidation dealing with unclaimed trust money

14. There are several statutes requiring unclaimed trust money to be paid to the
Treasurer.'? However, these statutes do not appear to have been enacted to meet the needs
expressed above. The relevant legidation will be discussed more fully in this working paper,
but by way of introduction a summary of the possible anomalies arising out of the existing

legidation is as follows -

@ The legidation does not apply to unclaimed trust money held by all trustees. It
applies only to unclaimed trust money held by the Public Trustee and the two
private trustee companies (namely the West Australian Trustee Executor and
Agency Co. Ltd.*® and the Perpetual Executors Trustees and Agency Co.
(W.A.) Ltd.'*), and to money held by public servants on behalf of others by
virtue of their office. There is no provision requiring other trustees to pay
unclaimed trust money to the Treasurer. Furthermore there appears to be no
satisfactory provision enabling other trustees to discharge themselves from
their continuing responsibility with regard to unclaimed trust money in any

similar way.

(b) Although the two private trustee companies are required to pay unclaimed trust
money to the Treasurer, this money is directed to be paid into a special, trust
fund known as "the Testamentary Trust Fund' administered by Treasury.

Although the matter is not free from doubt, it seems that the money in this fund

12 The Public Trustee Act 1941, the West Australian Trustee Executor and Agency Co. Ltd. Act 1893, the

Perpetual Executors, Trustees and Agency Co. (W.A.) Ltd. Act 1922 and the Audit Act 1904.
Referred to in this working paper as the "West Australian Trustee Co."
Referred to in this working paper as the “ Perpetual Trustees Co.”

13
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cannot be paid into the Consolidated Revenue Fund and consequently may not

be available for use for public purposes.

(© In some respects the existing legidation may fal to recognise and give
adequate protection to the beneficiary's rights in respect of unclaimed trust
money. This may particularly apply to the procedure for disposing of
unclaimed trust money, the beneficiary's entitlement to interest on his money

and his right to recover his money and interest thereon from the Treasurer.
Legidation dealing with unclaimed money other than trust money

15.  There are specific provisions in a number of Acts dealing with unclaimed morey
payable to the Treasurer in certain situations. For example, there is legislation which enables
goods left on wharves, or left with bailees in the course of business for inspection, custody,
storage, repair or other treatment, to be sold.'® In such a case the holder of the goods is
entitled to deduct any money owing to him and any surplus from the proceeds of sale, if
unclaimed, is payable to the Treasurer. Other categories of unclamed money which are
payable to the Consolidated Revenue Fund include unclaimed betting winnings'® and
unclaimed dividends payable in respect of a bankrupt estate'’ or company in liquidation. 8 In
other cases there is legidation entitling the holder to keep unclaimed money. For example, in
some cases money held in a bank account if unclaimed for a certain time may be used by the
bank concerned for its own purposes.’® Unclaimed money held by a poundkeeper may

become the property of the council,?

and unclaimed coal mine worker's pensions may
become part of the general pension fund.?! The Commission is not aware of any difficulties or

problems arising out of the operation of any of these specific provisions, but invites comment.

» Such legislation exists for major ports in Western Australia. Particulars are set out in Appendix 1. See

also the Disposal of Uncollected Goods Act 1970, s.28 and the Warehousemen's Liens Act 1952, s.10.
16 Totalisator Agency Board Betting Act 1960, s.23(3).
17 Bankruptcy Act 1966 (Cwth), s.254.
18 CompaniesAct 1961, .286.
19 Rural and Industries Bank Act 1944, s.65V, and the Commonwealth Banks Act 1959 (Cwth), s.53.
20 |ocal Government Act 1960, s457.
2L Coal Mine Workers (Pensions) Act 1943, s.20(6).
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The Unclaimed Moneys Act 1912

16.  The principal legidation dealing with unclaimed money is the Unclaimed Moneys Act
1912. This Act requires companies and certain firms in Western Australia to pay all
unclaimed money whatsoever to the Treasurer. The Treasurer pays the money into a special
trust fund known as the "Unclaimed Moneys Fund”. The object of this Act seems to be to
keep the money available for the claimant but in the meantime to alow the Treasurer to use
the interest on the money for public purposes. The same doubt which surrounds the legality of
the use for public purposes of unclaimed trust money paid into the Testamentary Trust Fund
by the two private trustee companies®® arises as to whether capital in the Unclaimed Moneys

Fund is available for the same purpose.

17.  The Unclaimed Moneys Act is surprising not only for its wide application but dso
because the money which is required to be paid to the Treasurer is not trust money. It may be
possible for a company to hold money on trust, in which case, if it is unclamed, it would
presumably be payable to the Treasurer pursuant to the provisions of the Unclaimed Moneys
Act.Z® However, this would be exceptional. In the last three years at least, the money which
has been paid to the Treasurer pursuant to the provisions of the Unclaimed Moneys Act has
been money owing pursuant to contractual obligatiors of various kinds. The most common
examples have been unclaimed wages and unclaimed share dividends. In short, the Unclaimed
Moneys Act treats money owing in contract in certain situations as if it were trust money. For
example, it negatives the application of the provisions of the Limitation Act to this money,
and, contrary to what would be normal commercia expectations in the absence of the
Unclaimed Moneys Act, it deprives the holder of his money, gives it to the Treasurer and

allows the claimant an unlimited period in which to make a claim for it.

18.  The continued retention of this Act in its present form raises an important question of
policy. It is debatable whether there is a need for this legidation today. Even if the object of
the Act is accepted for certain categories of unclaimed money, consideration could be given to
the possibility of improving the procedure laid down by the Act for the disposition of the
unclaimed money which would give better effect to that object.

22 See paragraph 14(b) above.
This would not apply to trust money held by the two private trustee companies. These companies are
bound by specific legislation already referred to in paragraph 14 above.
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19. Because of the relative importance of the Unclaimed Moneys Act it is proposed to deal
with this legidation separately in Part A of this working paper.

Other legidlation dealing with unclaimed money which is not trust money is considered in
Part B.

The law relating to unclaimed trust money is examined in Part C.

Part D consists of a short conclusion in which the main issues raised by the working paper are

summarised.
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PART A -THE UNCLAIMED MONEYSACT 1912
THE OPERATION OF THE ACT

General

20. A copy of the Act is attached as Appendix I. In January of each year, companies are
required to enter unclaimed money of $10 or more in aregister.! "Companies' are defined in
the Act as companies incorporated in or carrying on business in Western Australia and
include liquidators, banks, life assurance companies, building societies and "every person or
firm carrying on business as traders in Western Australia, and acting as agents or private
bankers for individuals or companies’.? "Unclaimed money" is defined as "dividends,
bonuses, profits and sums of money whatsoever" which have been unclaimed for a period of

six years from the date on which they became payable.®

21. Before |5 February in the year of entry in the register, details of the money so held
must be advertised in the Government Gazette* If no claims are made for one year after
advertising, the money is paid to the Treasurer and credited to the Unclaimed Moneys Fund.®
Interest on the money is paid into the Consolidated Revenue Fund.® There is some
uncertainty as to what happens to the capital. It is clear from reading the Parliamentary
Debates at the time the Act was passed that the intention was for the capital to remain in the
Unclaimed Moneys Fund.” The claimant was to have an unlimited period in which to make a
clam for any money in that fund. However, the Act is ambiguous on this latter point.
Section 8 provides that the Treasurer shall pay the money to any person on being satisfied
that he is entitled to it. Section 11 provides that money may be recovered by the claimant at
any time before it is paid to the Treasurer but not afterwards, any rule of law to the contrary
notwithstanding. It is this provision which negatives the operation of the Limitation Act
1935. The Government of the day maintained® that it was obvious that s.11 was referring to
the claimant's right to claim the money from the holder. The Opposition disagreed and
suggested that the apparent inconsistency be removed by adding the words "from the

Unclaimed Moneys Act 1912, s.3.

Ibid., s.2.

Ibid., s.2.

Ibid., s.4 (a).

Ibid., s.6(1).

Ibid., s.6(2).

See Hansard Parliamentary Debates of Western Australia (1912 No.2) Vol. 43 at 1497.
Ibid., at 1503.
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company" after the word "recovered” where it appears in s.11.° The suggestion was

rejected’® and the apparent conflict between the two provisions remains.

22.  There may be doubt as to whether money in the Unclaimed Moneys Fund is payable
after a period of time into the Consolidated Revenue Fund thereby becoming available for
use for public purposes. The Parliamentary Debates reveal an intention to retain the money
in the Unclaimed Moneys Fund.'* However, the Government's practice, relying on the
provisions in the Audit Act 1904, is to pay the money into the Consolidated Revenue Fund
after it has remained in the Unclaimed Moneys Fund for six years. While it may be sensible
for this money to be put to good use rather than for it to remain idle in a specia trust fund,
there is doubt as to the legality of this practice.

23.  Details of the money advertised pursuant to the provisions of the Unclaimed Moneys
Act over the last three years are contained in Appendix II. It will be seen that during this
period the most common type of unclaimed money was wages. For each employee these
usualy amount to a sum of less than $50 but in many cases such amounts accumulate into
relatively large sums of money. For example, in 1974 Clough & Son Pty. Ltd. advertised
unclaimed wages totalling more than $2,000, and a similar figure was advertised this year by
Western Mining Corporation Ltd. Unclaimed wages usually arise where a casua employee
leaves his employment on a day's notice or less, with no forwarding address, and without
realising that he is entitled to a final pay. However, the Commission has been advised that
many awards now provide that an employer is obliged to pay retrospective pay increases to
employees who have since left his employment and it may be expected that this will be a

source of a substantial amount of unclaimed money in the future.

24, Unclaimed dividends and distributions from co-operative ventures also predominate.
In this case a dividend cheque sent out by the company may be returned marked "address
unknown". The company may have no other way of locating the shareholder, and the
shareholder, being unaware that a dividend has been declared, may have no reason to make

contact again with the company.

o Idem.

10 Ibid., at 1504.
1 Ibid., at 1497.



22 | Unclaimed Money - Working Paper

The case of Co-operative Bulk Handling Ltd.

25.  The most notable case of unclaimed money in recent years arose in 1975 when Co-
operative Bulk Handling Ltd. advertised unclaimed money totalling over $200,000 in the
Government Gazette Some of this money consisted of unpaid wages, but most of it was
described as debenture redemptions and rebate distributions. A survey of the history of this

matter shows how this considerable sum arose.

26. In order to build up capital, Co-operative Bulk Handling Ltd. levies a toll of 5c per
bushel of grain it handles.'? This toll is payable by the grower and refundable to him in due
course in the form of a debenture. These tolls were accumulated, as the company was
entitled to do under the Bulk Handling Act,*® for fifteen years from 1943 to 1958. In 1958
debentures were issued for the tolls received during these fifteen years. The issue of these
debentures was also governed by the Bulk Handling Act and they were redeemable by ballot
during the next fifteen years, that is from 1958 to 1973. In fact, the company decided to
redeem all debentures within ten years, that is by 1968. When a debenture holder's group
came up in the ballot a letter was sent to him asking him to send in his debenture and on
receipt of the debenture a cheque would be issued. In many cases the letters were returned to
the company - "address unknown". In some cases cheques were sent out but were never
cashed. By 1968, when all debentures were to have been repaid, there was a substantial
amount left owing to persons who could not be located. As this money appeared to fall
within the provisions of the, Unclaimed Moneys Act it was retained for six years, that is until
1974, then in March 1975 it was advertised in the Gover nment Gazette

27.  The company is still charging tolls and repaying these in the form of debentures but
the procedure for repayment has been amended. Tolls are now accumulated over a ten year
period rather than fifteen years. Debentures are then issued, but, although they are still
redeemable over a ten year per