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COMMITTEE’S FUNCTIONS AND POWERS

On 31 May 2005 the Legidative Council concurred with a resolution of the Legidative Assembly
to establish the Joint Standing Committee on the Corruption and Crime Commission.

The Joint Standing Committee's functions and powers are defined in the Legislative Assembly’s
Standing Orders 289-293 and other Assembly Standing Orders relating to standing and select
committees, as far as they can be applied. Certain standing orders of the Legidative Council aso
apply.

It is the function of the Joint Standing Committee to -

@ monitor and report to Parliament on the exercise of the functions of the Corruption and

Crime Commission and the Parliamentary Inspector of the Corruption and Crime
Commission;

(b) inquire into, and report to Parliament on the means by which corruption prevention
practices may be enhanced within the public sector; and

(© carry out any other functions conferred on the Committee under the Corruption and Crime
Commission Act 2003.

The Committee consists of four members, two from the Legidative Assembly and two from the
Legidative Council.
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CHAIRMAN'S FOREWORD

On the 17 July 2007 the Joint Standing Committee on the Corruption and Crime Commission met
with the Parliamentary Inspector, Mr Malcolm McCusker AO QC.

Mr McCusker presented to the Committee a report, Report Made Pursuant To Section 199 Of The
Corruption and Crime Commission Act On The Parliamentary Inspector’s Investigation and
Review of the Acts and Proceedings of the Corruption and Crime Commission Concerning Mr
John D’ Orazo.

The Committee resolved that the Parliamentary Inspectors report be tabled before both Houses of
Parliament at the earliest opportunity.

The Parliamentary Inspectors Report is attached as Appendix Two and a Summary of Findings
and Recommendations is attached as Appendix Three

HON KEN TRAVERS, MLC
CHAIRMAN

- Vii -
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ABBREVIATIONS AND ACRONYMS

Act Corruption and Crime Commission Act, 2003

CcCC Corruption and Crime Commission of Western Australia

Committee Joint Standing Committee on the Corruption and Crime Commission
Parliamentary Inspector Parliamentary Inspector of the Corruption and Crime Commission of

Western Australia
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CHAPTER 1 PARLIAMENTARY INSPECTORS
INVESTIGATION AND REVIEW

1.1 Background

On Friday 15 June 2007, the Parliamentary Inspector of the Corruption and Crime Commission of
Western Australia, Mr Malcolm McCusker AO QC, notified the Commission, pursuant to Section
196 (5) of the Corruption and Crime Commission Act 2003 that the following matters are removed
to the Parliamentary Inspector for consideration and determination:

1 Whether as required by Section 86 of the Act, the Corruption and Crime Commission gave
Mr John D’Orazio MLA a reasonable opportunity to make representations to the
Commission before reporting matters adverse to Mr D’Orazio in a report made by the
Commission under Section 84 of the Act, and in particular (without limiting that inquiry)
whether Mr D’ Orazio or some person on his behalf received from the Commission a letter
dated 2 April 2007 signed by the Acting Commissioner Mr Neil McKerracher QC, inviting
him to make representations to the Commission by close of business Friday 13 April 2007,
and if not, the circumstances surrounding the non-receipt of that |etter.

2. Determination of the circumstances and persons involved (including but not limited to
public officers) in the provision of the said report, or extract from it, to members of the
media, including but not limited to Mr Robert Taylor and Mr Gary Adshead.

3. A complaint made by Mr John Quigley MLA that the release by the Commission to the
Premier and the Leader of the Opposition of embargoed copies of a Commission Report in
the matter of Mr Pascale Minniti and ahers, prior to the tabling of the Report before
Parliament, constituted a breach of Section 152 of the Act; and, further whether the
publication of an extract from that Report was aso a breach of Section 152.

For the purpose of investigating these matters, the Parliamentary Inspector, resolved to hold an
inquiry pursuant to Section 197 (1) of the Act. Section 197 (4) of the Corruption and Crime
Commission Act provides that an inquiry held by the Parliamentary Inspector “must not be open to
the public” and therefore all evidence was taken in a series of private hearings.

Subsequent to the Parliamentary Inspectors inquiries a meeting was held on 17 July 2007 with the
Joint Standing Committee on the Corruption and Crime Commission at which time the
Parliamentary Inspector submitted his report.

The Committee resolved shortly thereafter that the report be tabled before both Houses of
Parliament as soon as possible.
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APPENDIX ONE

BRIEFING HELD

Date Name Position Organisation
17 July 2007 Mr Malcolm Parliamentary Parliamentary
McCusker Inspector Inspector of the
Corruption and Crime
Commission
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APPENDIX TWO

REPORT MADE PURSUANT TO SECTION 199 OF THE
CORRUPTION AND CRIME COMMISSION ACT (*THE ACT")
ON THE PARLIAMENTARY INSPECTOR’S INVESTIGATION
AND REVIEW OF THE ACTS AND PROCEEDINGS OF THE

CORRUPTION AND CRIME COMMISSION (“THE
COMMISSION’) CONCERNING MR JOHN D’ORAZIO MLA
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[~}
PARLIAMENTARY INSPECTOR

OF THE CORRUPTION AND CRIME COMMISSION
OF WESTERN AUSTRALIA

REPORT MADE PURSUANT TO SECTION 199 OF THE CORRUPTION AND
CRIME COMMISSION ACT ("THE ACT") ON THE PARLIAMENTARY
INSPECTOR'S INVESTIGATION AND REVIEW OF THE ACTS AND
PROCEEDINGS OF THE CORRUPTION AND CRIME COMMISSION ("THE
COMMISSION") CONCERNING MR JOHN D'ORAZIO MLA

Introduction

| have received two separate but related complaints, one from Hammond
Worthington, Lawyers for Mr John D'Orazio MLA, the other from Mr John Quigley
LA, cornceming gome aspecis of & drafl repori by the Ceommission of an
nvestigation called "Operation Garaling”. [n broad terms, the subject madior of thoas
complzints is desoribard in 2 Media Relesse which | issusd following recsipt of the
aomplaint:

The slagations made in the complaints were also receivad by the Commission,
which notified them o me pursuant to Section 198 {4) of the Adt, which gives ma the
powsr to "revisw” the Commission’s "asts and proceadings with respect o iis
considaration o any allegation that concems an officer of the Commiasion,

Secton 187 {1} smpowars ma to hold an “inquiry”, which by Saction 197 {4) "must
not be opan to the public™.

Senfion 196 (3) confers wide powers on the Parlamentary inspector, including the
nower to "investigeis any sspact of the Commission's operations or any condust of
officers®.

The Act does not specify what the Parliamantary Inspecior ghall de, following a
"review”, an "hguiry’, or an Investigation. Scction 198 (1] prevides ihat the
Parliamentary Inspector "may st any ime prepare a report as to” (inter alia] "ary
matiers affscting the Commisslon”™; Section 188 (2) provides that the Parliamantary
[napacior Mgy causes such & repori "o be laid hafore each House of Parliament”, but
e Parlismesrtery Inspector may, instead, meke a report 1o the Btanding Carmmittee,

Bectinm 205, relevanily. provides that such a repord by the Parfarmentany Inspector
“rrasat mof nclude”

irformmedion fal may revest the ideniily of a parson who has heen g or iz reasonably
itkely fo be Investigaled by the Commisslon or has been, is, or s ikely o be @
witnees ot an exarminglion or @ persca who makes an slflegation fo o provides
frfurrrradion o, the Corvrdasion;

fnformation thel may mdicste thed 8 parficulsr meesfigation fias boen, i, or 18
reasonakiy ey to ba, vndertaken by the Gomnmizeiong

Locked Bag 123, Perth Businsss Canie, 5859
Talephone: (R} R323 2322 Faceimile: (18) ¥325 3280
Emgll: pleeoiBploocaa.goval
ABN: 35 838 081 930
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information that may reveal the identity of a person who has been, is, or is
reasonably likely to be investigated by the Police Force or has been, is, or is
reasonably likely to be a person who makes an allegation fo, or an informarit of, the
police Force.

These prohibitions, if literally construed, would have the anomalous result that the
Parliamentary Inspector could not make a report which names any person who has
been a witness at an examination conducted by the Commission under Part 7 of the
Act, even if the examination was conducted in public. | do not consider that such a
literal interpretation is tenable. The proper and purposive, interpretation in my
opinion is that the Parliamentary Inspector's report must not "reveal" the identity of
witnesses who have given evidence at an examination, which means if that is not
already a matter of public knowledge. So, if a person has given evidence at a private
exarnination by the Commizsion, the Pardiamentary Inspestor could not "reveal® the
iZentity of that person.

Section 207 applies the provisions of Section 151 o the Parliamentary Inspacion
The effect of that is, relevamtly, thet the Parlisrmentary Inspeator i3 prohibited from
disclosing any evidence given before the Parliamentary [nepacler in & private hearing
uniess i s cordained i @ report lald before sach Heuse of Padiament; or, if the
Pariameniary Inspeciar makes a report o the Standing Commitlse, it approves e
dleglosure.

Section 206 (relevardy) prshibits the Parfamentzre spector or any offieet of the
Fariamantary Inspector  from  disciosing sny  Information  aoouired by the
Pardamentary Inspector by nsason of or in the course of the peformance of the
funclions of the Pariamsntarny Inspacior or such officer, except for the purposes of
the Act However, Seciion 208 (8] parmits disclosure of "The fact that an allegation
faz bean rmeeived or inftfefed by the Commission or the detally of an aliegation”.

Fram these provisions it is clear that, although [ may investigats {pursusrt o Section
195 {31 any aspect of the Commission's aperations or conduet or review {pursuant o
Section 156 {4) the Commission's "asts and proceedings” with respsct o oen
allegation concerning an offiser of the Comrrission, itz officers and, in either cass, if |
think fit, hold an nguiry dn orvate), it s not mandatory that | sheuid then repert on
that inguiry either io the Parkzmeni, or o the Standing Committes; but i | do,
constraints on the content of any report are imposed by Seclion 205, Thus, | may
complsie a review, or investigation, and do no more than make “recommzndalions”
o thy Cammisgion andior the Standing Cormmithes. However, | have decided that in
vigw of the public infersst in the mallers the subjest of my Inguiry it s appropriade that
1 nzport i the Standing Cormmitias.

For ths purpese of canving out the Parliamentary ingpectors statutery functions, the
Parliamentary Inspecior may (by Bection 212) secord or sngage any officsr or
employes in the Public Service, 8 Siate agency, o otheiwize In the service of fhe
State. Bseosusze of their familiadty with the Commission's procedurss, and their
investigative skills, | seconded a number of officers from the Cormmission, and swore
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them in as officers of the Parliamentary Inspector, to help in gathering information
and conducting the inquiry.  All of those officers showed commendable
professionalism and objectivity. In particular, | commend Mr Trevor Wynn who,
assisted by Mr Phillip Werhmann, provided me with great assistance in identifying
witnesses and preparing materials for the private hearings, which were held on 28
and 29 June and 4 July, 2007. Evidence on oath was taken from 21 witnesses.

Background

1. In August 2008 Mr John D'Orazio MLA was summoned as a witness by the
Commission to give evidence at an examination by the Commission held in
public, for the purpose of investigating possible "inappropriate relationships”
between certain police officers and one Pasquale Minniti ("Minniti"). The
“mappropriate relsfionships” specifisd by the Commission wers sush that, iF
zotablizhed, the pollcs officars would e guilly of "misconduct’, as dofinced by
Baction 4 of the Act.

2. ltwes not alleged that Mr D*Orazio hod been guilty of, or a party o thet {or zny
other} misconducl. The reason given to Wr D'Orazio by the Commilssion for
calling him lo ghve svidence st the publlc exarmination was that, in the course of
de  inwesiigeton, the Commission had  imsrcspiad seversl  Rlephone
dlecussions bebween Mr D'Orazlo and Minniti during which Minniii had offerad
to use "contacis" which he claimed to have wittin DPI, o assiel in localing &
natifisation of changs of adcress which Mr D'Orezis sald ha had faxed © DR,
ard glso thal e had et onoe with Minniti &t bis panel bazding shop.

3. In egplanation of thes, Mr I'Crazic hss given tha Bllowing swom svidense:

3.1 I August 2008, Mr O'Qrazis wes gliven a raffie infringament notios by
a police offiser, i whom ha gave his addrese, 137 Lesks Street,
Bayswaler, a8 regquined by the Road Troffic Act. That sddrsss was
recordsd by the officer an the Infingemant noties.

&
[~

Cin 28 Qotohar 2005, be was given another infringement nollce by &
police offficer, o whom hie geve Hs sddress, 137 Leake Sised,
Bayewater, which was recorded on the infingement naiics,

3.3 in Novamber 2005, Mr D'Crazio gave his wife a chedue o pay the
finz, hut when she went {0 pay it at the Post Office, she was fold the
28 day perod for payment had expivad {by one day} and therefors the
Fast Offica could not eacapt payment. Ehe wae advised fo weit until a
further notice ss required by law, was sent. Mo such nofice was
recsivad by Mr I'Orazio,

o
S

On 24 April 2008, a letter from the Finss Enforcement Regisiry (FER),
addresesd fo Mr D'Orario at his former address, 8 Forster Way,
Noranda, was handed In al W D'Crazio's slectorate offics by tha ihen
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resident of 8 Forster Way, who had written on the envelope words to
the effect "RTS - told you before, does not live here".

3.5 It appears that the FER had sent notices to Mr D'Orazio at [Norster
Way, Noranda, where he had not lived since February 2002, and
those notices had been returned to FER, the sender, by the resident,
with a note "Not at this address”. Mr D'Orazio had previously notified
his change of address, by phone and facsimile.

3.6 The letter received on 24 April 2006 was a notice that Mr D'Orazio's
licence was suspended as from 13 April 2008, for non payment of the
traffic fine relating to the infringement notice of 25 October 2005.

27 Within hours of recsiving the suspension notice on 24 April, Mr
D'Cirazio's wite paid the oubsiznding fins.

28 She wae then informed that thers had been sn seriier nolice of
suspension of Mr O'Drazic's lfoence, sffective 22 Febroary 2008,
relaiing to the spesding offence of August 2008, Theat notics had alao
beon sent to Paoranda, and was never recsived by Mr D'Orazla. Hiz
wiifes than paid thet fine

fak
o0

Kr D'Orazic subssguently asttended the FER, epole to the Acting
Repisirar, and contandsd that both the suspensions should be
cancelisd, becauss Seclion & (2) of the Fines, Panaftiza and
Infringemsnt Noticss Enforcament Aot 1994 sipulates that nofices
muzt be sant io a persen’s kst known address”, and ke D'Orazin's
Baygwaiar address wasz shown on bath of the infringement noficas,
which was therefore his "last known eddress”,

3.40  Thz Arding Registrar said that the orders could be cancalled i thers
was "good reasen”, and that [t seemed that thers was "good reason”.
He raquestad Mr D'Orezic 10 leave coples of all relevant documents.
Howesver, on 4 May 2003, Mr D'Orezio received o letter from the FER
stafing that tha suzpsnaions wauld not be eanaallad,

3N On & May 2008, in an vrgant hearing in the Supreme Court of Wastern
Augtralle, Br D'Crazic sought an order that the suspsnsions wers
frealid. The application wes adipurned, and has not yet baen daalt
with, The matter hed bsen raized in Parlament, snd was glven
considerable publicity, adverse fo Mr D'Orazio, who resionsd as 5
Minister an 8 May 2006, as a result.

312 O 28 Juna 2008, the State Solicitor sonfiermed fo Kr D'Drazio's
lawyzrs Hs opinion that the suspensions wene invalld, because (e
rotices were not senl o Mr D'Orazic’s "last known sodrese”. Ing
lefter of ¥ July 2006, Assistant State Counesl, stated:
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"I our view, the consequence of the invalidly (sic) of the licence
suspension orders is that they were invalid from the time they were
made and for all purposes. Therefore, they can be freated as if
they were never made in the first place ... Further, he (the Acting
Registrar) has notified the Depariment of Planning and
Infrastructure of the steps he has taken and of the consequence
that your client's licence was never suspended'.

4. 0On 8 May 2006, Minniti rang Mr D'Orazio, having read of his problem with his
driving licence. He asked him about his "unfair fines" and said "f've got
something good up my sleeve. Very good." Mr D'Orazio agreed to "calfch up"
with Minniti on Wednesday 10 May, at his workshop. In his evidence to the
Commission, Mr D'Orazio said that he did so because Minniti was "so
insistant’; that he had previously told Minnifi he would cateh up with him some
tirre, and souldn't find & way of getling cut of it He dida'i bolieve that Minnii
had “something good”, es he had got to know Minnidl, sfter 20 years, as
somebie who would say that kKind of thing, and thai ha had ieamad that it was
best just W ligten and “then ignore i,

5. Mr D'Orazic knaw Minnifi, whe had besn a constitueot in his ward, when Mr
D'Qrazio was a councillor. He desoribed him, in svidencs o the Gommissicnss,
Br Hammeond, as

... ong of those peopls wio mever leaves your &lone ... slf s politicians heve
some of these people in (owr] electorates. He would constantly ring you, o
iafl about af! sorts of things.”

He said Minrit alwavs boastsd about how many police friends he had.

8. £ 10 Meay ZU07F Wr UQrszio mst Minritt at his pansi beatng shop.  Minnill
slmimad ko know “people in OFM (the Depariment of Planning amd
Infrastructure, which had the responsibility of recording the addresses of molar
drivers licences). He said that he would ask them o lock for ke O'Orazic’s
faxed nodics of chanpe of eddress, However, Mr D'Orazie sald he had already
spuken to the appropriate person in the 0P, going thraugh propar channels, to
reques thal the DPI locate the fexed nofics. He told Minnlf s, o which
Minnitf said " know somebody In DY, Il ask them. They can look az well'. Mr
POrario sald he replied "Poaquads, | dont want you fo do amything”.

7. In @ laier elephane ocxll, Mnnid eff 2 message for M D0k that he had
spokaen ta "somoans af DR and that "we're gonna iy o fvd that forn?” - and
aekad Mr E'Orazio to ool him back. On 11 Kay 2006 Minnili spoke again, by
phone, to Mr D'Orazio. He lold Mr D'Ovazio "i#s an is way, of them, looking for
it okay” o which Mr D'Orazio sald “Wel { know they are jooking oy I Gecause
o | Instructed them yesierday”. Mr Minniti then said "Yeah, okay [ know Hal
bt [ arm latiing you o T spoie fo someone wim i high up in the D} you
fmow the ficensing deperiment snd hie fs going o starl fooking for me iF they
could Tnd #'. Wy POrazio sald “Okay” Minnili said "Oksy . My D'Crazio
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then said "Cxcellent”. During the discussion that followed, Mr D'Orazio, in
response to Minniti's offer to help him, made it clear he did not want or need his
"help": He said "... I've got it under control ... please don't ... say anything to
anyone". "Don't do anything..."

8. At the conclusion of Mr D'Orazio's evidence at the public hearing held by the
Commission, on 25 August 2006, the Commissioner, Mr Kevin Hammond,
observed

“this was not an enquiry info Mr LY'Orazio ... more or less by accident Mr
D'Orazio walked into it and attracted the attention and publicity which has
evolved ... he was there but as part of the Minniti enquiry ... it is clear that
Mr D'Orazio this morning has answered all questions of the Commission in
fudlt,

4. Mr DOrazio assumed from thai, that he would be fully cleared of any
suggestion of wrongdelng. He was thersfors andous for the Gommission’s
raport o the investigatinn i bs publishad 28 soon as possible. He helisved
that this would heip 1o repair the damage to his reputation, which, in his view,
had been caused by the adverse publicity thet had attended his sposarance
bofors the Gommiagion io the public cxaminaiion,

0. Mr D'Orazio thersfors began making telephons oslls to Mr Silverstone, the
Excoutive Director of the Commission, asking him when the report was going i
be tabled. At one polri, he asked whether the Commmission might izsus soma
form of Interim repart, to make it clear that he had done nothing wrong. He was
told that an Intedr: rsport was not possibls. I early 2367, Mr [F¥Crazio again
called Mr Silverstore, and was fold that the draft report was ready, but that
persons who were the subject of adverse comment firg? had 1o be notifled and
given the opportunity to make represeniations, as required by the Acl, before
the report could be finalised and fabled. It was not suggested o Mr ODrazio
Thiak he watild b the subject of any adverse comment

Compliance by tha Commiszion with Saction 86 of the Act

11.  Howewer, included in the report as then drafted was a part {"the D'Orazio
gaction”) i whish, aliough the Commission aaid that in iz opinion Mr O'Crazia
hatd nat comimilled any act of missondust

"The vory fact that Mr D'Oradio discussed fhis problem with the suspsnsion
of fis Heence] and that fie did not strongly discourage Mr Minnltl's offer of
assfsfance showed poor fudymert and leff him open o & psresplion of
Fiscondusl’
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It also read

"Whife, Mr D'Orazio’s appearance before the Commission adversely
affected him, the Commission cansiders that any damage to Mr D'Orazio's
reputation was caused, not by the revelation of his conduct by the
Commission, but by the conduct alone”.

12.  Although this completely cleared Mr D'Crazio of any "misconduct”, it also
contained "matters adverse” to him, and likely to damage him.

13. The Commission was therefore obliged, by Section 86 of the Act, to give Mr
D'Orazio a reasonable opportunity to make representations to the Commission
concerning this proposed expression of opinion, before finalising its report and
causing it 1o be laid hefore each House of Parliament.

14, Reecagnising this, on Konday 2 April 2007 the Comenizsion ssnt a letier lo Mr
Frazio signed by Acting Commisgioner Moeracher OC, sacloging the draft
D'Orazio section and offering him the apporbinity o makes representations io
the Commissian.

15, That letier wilh the endosure were delivarsd by 2 courier delivery sarvics 1o
Farliament Housa ard recsied by a sscurity guard, Mr Christopber Slozn,
his foyer of Padiamsant Houss at 4.44pm on 2 Aorfl 2007, My Sloan sighed the
o niars delissay tasaipt In his swom avidencs to me, r Sloan accepted that
he received the lether, and stated that he then silempied, ssvepal times. fo
contact Mr D'Crezio, ar somsors from his offics, fo come and plek i up. But it
was a non-sitting day (3 Monday) and kr D'Crazio was ot prasent. Limatzly,
according to Mr Slean, he put the sealad envelops indo g mail recepiacle in the
miali reom {the azjoining offize of Mr Lance Rosich) an officor of Parliameritary
Serdices, whose responsibiliies included delverirg mail and odher arficks
recsivad =t the froni dosk, o the eddrosses. kr Rosich (who also gave swam
avidense 1o me) waz not there, He has no recollection of sesing i, or of
delivering the letier, His uzual procedure was to bake any [sier addressad 1o a
member of pariamsrt B that membars office, and sfther daliver i parsonally,
or if the mamber was not thers, [ leave it on the member's desk,

16. Mo record was uzually kepl by Mr Rosich of deliveries made by hinn, and o
recelpl obtained fmm &n addresese. W D'Orazio shared an office with another
MLA, Mz Radisich. MNeithar was present on Monday 2 Aprll 2007, and nefiher
of them recells sesing the [etter addressed fo Mr DOragie from the
Commisgion,  In parioular, Mr D'0reasio has given swom ovidencs thot he
definitsly never saw the lstter.

17, Aperi rom that evidenes, and the fact that thers iz no positive ovidenss from
whizh it could safely bo concluded that the letter was in fact delfverad to im or
to hiz desl, there 2 the zalient fact that Mr O'Crazio continued, after 2 Aprl
2007, o make elaphong cals o Mr Sihverstons, socking o know whan the
report would ba iabled. Inone suek call, on 14 May 2007, Mr Siversions told
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Mr D'Oraczio lhat lhe completion of the Report was delayed by some “legal
issues”, and he would contact Mr D'Orazio when tabling was imminent. Mr
D'Orazio's reason for wishing the report to be tabled was his continuing belief
that the report would fully clear him and help to undo the damage to his
reputation. Had he seen the D'Orazio section, commenting on his "poor
judgment" and conduct said to leave him "open to a perception of misconduct"
(albeit stating that there was none) rather than press for the report to be tabled,
he would have been pressing for it to be amended before it was finalised and
tabled. That is borne out by the fact that when, later, he did receive a copy of
the "matters adverse" to him, proposed to be in the Report, he responded
immediately, by telephone, pointing out two factual errors; and he has since
made lengthy written representations through his solicitors to the Commission,
concerning the "adverse comment”.

18, When Mr D'Orazio spoks 1o M Silverstone on Tuesday 5 Juns 2007, he wap
told that the Beport would probably be tabled on Friday & June 2007, Hes asked
whether he could have a copy of it in advance. It may be inferrad from this that
he confiniged o believe (oa ne has sgrd} thal the report would exonerats him,
and thal i conigined no matlers adverse o hin. br Siherstons did not sey that
it did; and no-one frem the Commission had spoken or wiitizn o b aboud it
(mithough ro reply was receheed to the letter of 2 April 2007) o asesrisin
whether he had received the report. Mr Siverstona replied that he could not
have & copy, ard that no-one else oould have a copy unlil the report was tablsd
In Parilament,

19, Mr D'Crazie told the mediz on Weonesday € June Z007 (faving bean fald by
Mr Silverstone thet the Report woudd he isblsd o Friday & June), that he
expected to be given "s dean bill of health® by the repod. | bave therefors
concludad thet, alhough on 2 April 2007 the Commisaion, o comply with 2
obligations under Saction 86 of the Act, forwarded fo Br D'Orazio at care of
Parliament House a leber erclosing the [FOrazio section and invdling Mr
D'Crazio o make represenizlions, Mr Do did nal recebve it or 588 it and
that b bed ne reason o belisve there would be any matters adversa i@ him I
tha repsrl.

20, On Thursday 7 Juns 2007 at 3pm §r Sikversione met Acling Commisgioners
Sharahare and Mckerracher, Mr Shanshan was told of the awangements o
tabie the Report the next day, He asked what version had been supplied fo Mr
L'Crazio, and suggested that, to ansure compliones with 3sciion 85, a copy of
he final version, proposed o b tabled, be sent o hirm. Al about 5.30pm, Mr
Silverstone telephoned Mr D'Orazls o infoem hir that the Report would be
tabled on Friday & Juns 2007 at 9.30am, thaf if would te handad to the Clark of
Parliament at that Sme, snd thet an extra sopy of $he report would ba given o
the Clerk, to ke providsd o Mr B Orezic.

21, Very shortly after that call, Mr Silverstone called br D'Oeazio agsin affer taking
soma advice, He said that he was going fo fax o him a copy of three pages
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from the report, relating to Mr D'Orazio, and that he should draw Mr D'Orazio's
attention to the second last paragraph of that section of the report. This was
not because changes had been made to the Mr D'Orazio section sent to him at
Parliament House on 2 April 2007 (although in fact changes had been made)
but because Acting Commissioner Shanahan SC was unable to satisfy himself
as to what version of the Report (which had undergone numerous re-drafts
including at least one from which the "adverse comment" had been removed)
had been sent to Mr D'Orazio on 2 April 2007.

22, The D'Orazio section then sent to him was, in fact, different from that sent on
2 April 2007. It now contained the following expressions of opinion, which were
more "adverse" than before, although still preceded by the finding that he was
not guilty of any "misconduct™

Affar assaaing & of the iWarmation and malterial ohieined In the coirss of
e ivestlgation, e Commizeion Js of the opirdon that My DOrazlo hae not
commilted an act of misconduct az dsfined by section 4 of the Act in respod
o fhese maffore. That g fo aoy, there i ono ovidoneo o seppord @
vondusion el he has acisd coruptly or thal ha has engaged in vonduct
that could nonstifile an offonce egainsl & wiilen fay or @ dissiplinary
civence providing resetnebls grounds for fermington boder Be PULIG
Sactor Menagoment Act 1694,

Regaroiess of the above ophion, the Commissfon gusstions s
sproprislensss of My D'Orazlo's aclions, as g Govarnment Minfster, in, af
the very feast, neficily ensouraging Mr Minnki fo uss bs informad cordacta
in DF o seek in locete the missing DFY fax. Such aclivily and spsuial
&CCe3s by & member of the pubiie is fighly insppropriate.

White Mr D'Crazio’s appearsnoe befors the Conwwission adversely aifected
Him, in his subssguent fogs of public offive az & Minisler, the Comrmlasion
conslers that any damace fo Mr D'Orazin's reostalion or siaading was
cauzs. Bt by the publfe revalation of Pls conduct by the Commission, bl by
the conduct Zself,

b

When Mr D'Cirazio received this fax, he immediately telephoned ir Siharstone,
first e poirt out zeveral factuel emors in the excerpt, ard zecondly fo complain
that he had not previcushy sean given the opporunity o maks reprassntations
1o the Cormlsgion aboud any propossd adverzs comment on him, as the Act
required. As to the factual amors, he was not a Minister when he gave
evidence, g0 {2 weas inooricel e say thel his appasrance befors the Commission
bt "adversely sffected him i bils subseguent loss of public offices as s
finister’. Hor wes it correct %o refer to his "actions a5 & Government Winister"
in “imepliclily sncoursging Minnil® (a2 { was put I the exosmt) "o use bis
imormal contacts in the DP1 o sask to looabs the missing DF] fax”. He had, as
roted sarlior, resigned as a Eovernment Minister on 8 Ray 2008,
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24.  Bul more importantly, until that evening he had never seen any excerpt from
the report. Mr Silverstone was taken aback by this, and later telephoned Mr
D'Orazio to tell him that the report would now not be tabled, as previously
proposed, on Friday 8 June 2007. And, subsequently, an amended excerpt,
deleting the incorrect reference to Mr D'Orazio's actions "as a Government
Minister" and his "loss of public office as a Government Minister" was sent to
him. He has responded with lengthy representations, challenging the opinions
expressed in it.

The "embargoed" copies

25. However, unbeknownst to Mr D'Orazio the report had, by 7 June 2007, already
been printed (having been sent to the State Law Publishers on 1 June 2007),
and an the marning of that day copies of it, under a covering letfer stating that it
was "embargoed”, had been deliversd o the office of the Pramiar and tha offica
of ihe Leader of the Opposition.

26 At sbout 1N A0am on 7 June 2007, after the embangoed report had been
receivied at the office of the Leader of the Opnosiicn, & mamber of that offins,
#r Shane Hart, had casually mentienad to Mr Robart Taylor, a serior journalist
with The West Auvsiralian, that a copy of the report had been recstvesd by ths
sffies of the Leader of the Oppositlon Mr Paul Omadsi. Following up on thai,
W Taylor went 1o thal office, without any prior arrangement, sodd saw Mr John
Kime, Ghiei of Statt o Mr Umodei. Hs said that he undsrsiond a copy of the
report had been received. WMr Kime said that was true. He then asked if he
zould read the report, and Mr Kime produced it and let him read if. Mr Taylor
than askedd him for 2 phofosopy of the B'Orezin saction. Mr Kime gavs him a
copy, ard Mr Taylor took it with him.

27. He then used i for an adicle which appearad on the front pags of The West
Australian newspapsy on Friday 8 June 2007, under the headline "COC dasiws
[FOrazio ravieal. The ariicle said that the report of the CCL, to be tabled that
day, was "expacted fo brand his sclicns as seviously inappropriate” (for what it
iz worth, the excerpt given fo Mr Taylor by Mr Kime sclusily expressed the
opinion, "highly inappropifaie"].

28, When Mr D'Orazic read this in a0 sarly adition of the West Austmlisn of 8 Jurs
2007 ho wae inconeod. He eonvencd o press conforsnso that day, to voios his
cancarns:  First, that he had not hasn given an opportunity, 28 required by
Baction 86 of e Ant, to make reprassntations to the Commisslon concerning
the "adverse msiters” o him befors they wers made public. Sscendly, that
there were factual inaccurasies in the Report, Thirdly, that there had been a
"leak" of the report o the media (whish at that stage he balieved to heve some
from the Comrission},
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Mr D*'Orazio's complaint

29. The Commission has not yet tabled the report in its final form. It is still
considering Mr D'Orazio's representations, and whether in the light of them, the
adverse comment should be amended or removed.

30. The complaints made by Mr D'Orazio were sent to me, on Mr D'Orazio's behalf,
by his solicitors' letters of 11 June 2007 and 28 June 2007.

The "leak”

31. It was alleged on Mr D'Orazio’s behalf that the draft D'Orazio section,
containing proposed adverse commeant, had only beer sent o him, o enable
hirn 0 make representations, on the evening of 7 June 2007, thai it was faxasd
under cover of a lstter steting that it was "embsrgosd”; but that the Reprr bed
by then already besn sent to the Premier and the Lesder of the Oppostlion; and
thest " would sppear that the Raport was leaked by the COC fo The West
Ausiralfan and various membors of Pasfarment including the Fremier and the
Leader of the Opposion”.

32, Howsver, | am safisfied that althoogh the Commission did send &n "smbargosd
copy" of the Repori o the offine of the Premier, and to the offics of the Leader
of the Opposttion on 7 June 2007, before Mr D'Orezie fed an opporfunity o
soen it or meke representationg, the anly "eak” {the disclosure of s contents to
The West Augtraliani was by Br Kime, wha gave a onpy of that partt of the
Report relating to Mr D'Crazio to Mr Robert Tayvior, 2 senior journalist with The
West Auslralian.  Both ke Kime and We Tavler knsw that the Report was
Terobargoed” undll § was fabled (ss then sspected) the following rmormirg in
Parbament, Bolh knew that that meant that i was Infended that ths contents of
the Report wers not io be disclosed uniil abled in the Parllament. Thers is no
avidence tn sugoest thal Mr Kime actad "corrupthy” in giving 1he exesrnt @ Mr
Tayior. He received no payment or other henafll, and they wene not friends.
Mor was the release made by Mr Kime with the inisriion that it be used 1o
damage Mr D'Orezic. M Kime's expsctation was that the excarpt would be
uged as "tha basis® for a siory in the West Australlan, end not actually quoiad;
and that the Report was to be tabled the following morning.

33. Thers was na "leak" of the contents of the Report to The West Augtrailan by the
Commission or any of iis offiicers, as allaged by Mr D'Crazio. | understand that
ha now acoepts thai, although he bitlaily assumed that the Commission was at
fault.
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Compliance with Section 86

34. Mr D'Orazio further complains that Mr Silverstone, later issued a media
statement to the effect that a copy of the Report had been couriered to Mr
D'Orazio at Parliament House in April 2007, but that in fact this was "never the
case". As | have already explained, there is clear evidence that Mr
Silverstone's statement was correct; but although the relevant extract from the
Report (as it was drafted in April 2007) was couriered to Mr D'Orazio at
Parliament House, Mr D'Orazio never in fact received it.

35. Mr D'Orazio has also complained that he was "denied a draft copy of the
Report, and was only provided a copy of the draft after a submission was made
by [his lawyers] to the CCC". Mr D'Orazio would not ordinarily be entitled to a
copy of the whole of the Report, but only te that part containing any “adverss
aesriment” an Mm. Howevar, it oy sometimes ba necessary, in order far a
parson the subject of propossed adverss comment o put it In confed, © provide
the person with more thar an extrast of ths Report, confined o the "advarse
semment®. That i & matter of judgment for the Cammizgion to moke, in aoch
case,

Opinion &8s to “inappropriste” conduct

35, Seversl issuss have been raised by Mr D'Orazio conceming the proposed
"adverse coramant”. The firat Is an seeertion that the Commission would bo
acting in expess of ie stalutory powers and fundlion {fo investigate allegations
af "migsonduct”) by expressing opinions or findings as 1o tha "appropiateness”
&f poncunt which it accents does not constiume miscondust,

37. Thers i a shlutory definiion of “miscanduct’, but none of "spproprisdes”
conduct, or "inappropriate conduat”, Ao the quasiion of what is "appropriste”,
or "inappropiate conduct” s no doubt ane on which roasonable minds ey
differ.

23, Section 16 of the Act ("General Functions") stafes that "The Cammisslon fas
“he funclions corderred or impossd by or under thiz Act or any other wiltian
law". Secion 18 siubss that the Commission has & "migconduct function”, and
datails various maans whereby it may perform that *furciion”. There s alzc a
“orgvertion end sducziion function™ (Zection 173 a "funclion in relation to the
Police Roya! Commissinn” (Section 12% & "unclion i relafion o the A-CCF
{Seciion 20); and an "organised come fundtion” (Section 21}, Section 22
provides that the Commission mey maks arsessmants and form opinicre as o
whethar "miscanduct” has occurred.

3D, Thers iz ne provisian in the Agt which oxpressly confers or imposos on the
Comrnissicn the “function” of Ivestgating whether thers has besr, or may
have bean, "ineppropriate conduct”, or the power o maks "assessments of
farr opiriong” with regard to "nappropiais” cordusl
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40. Although Section 88 provides (hal befure "repurling any matlers adverse to a
person or body in a report”, the Commission must give the person or body a
reasonable opportunity to make representations to the Commission concerning
those matters that does not either expressly or impliedly extend the "functions”
of the Commission to the expression of opinions on what is "inappropriate”.

41, Nor does the Act state it to be a "function” of the Commission to express an
opinion as to the cause of any damage to the reputation of a person appearing
as a witness before it, in a public hearing.

42. | have considered whether the Parliamentary Inspector is empowered fo direct
the Commission as to what may or may not be included in a Report. Section
196 (5), provides that an "allegation” concerning an officer of the Commission
must be notifisd by the Commizsion te the Parismeniary [repector , who may
then "review” the Commission's "acts and proceodings with respect 1o sush s
allsgation”. Secton 1596 (8} provides that, upon sush reviaw, the Parliamentary
Inspector may "natify the Commission that the matter is to he removed o the
Parlamentary Inspechor for conskderation and delermination”. And Secton 198
(7) provides thei upen such "removal” the Pafiamantary Inspector may "annul’
the Commission’s detsrmination, and “make any decision the Padismerdary
Inspector might othersise have mads had the Pariiamentary inspooior
approisad sriginal jurisdiction”.

43, The application of those provieions hinges on the meaning of "siagation®, n
Zection 196 (5) That term i dafined by Sacfion 3 as fullows:

“affcnation” means —

{@} & report mads o the Cornmibzaion undar seclfon 25;

(B} a propositon iniffated by the Commission urdur seelion 28
fef & matier notiffed under soction 26(Z); or

{uf  areceived mallsy

44, Mone of thoss definilions applies to a complaint by & person that the
Sommission proposes o include in 8 Report & mstter "acvarss” to that persan,
githar on the ground that fo do so is beyvond the urlediction of the Commission,
or that it Is not supparted by the evidence. Such a complaint, although in o
brosd sense i may be oplled an "alegadon” & not an "allegation” for the
purpose of Section 198 (B) of the Ast. 1 hove therofors concluded that,
althiough | am empowarsd {relavardy? by Section 193 (1) % "audt the
operatiors of the Ao, “sudit the operstions of the Comimission for the purpese
aof monitoring  compliance with the aws of ths Stae”, ang i "make
recurmrrendations to the Commisaien®, thoss powers da not erable me to dirset
the Commiseion as to what € may or may not include in & Report which it may
make pursuant to Sechion 34,

45, Hence, altheugh | have recomimended 1o the Commission that i reconsider (in
the fght of Mr D'Orazio's reprasentations) the clusion in fis Report of the
"miatiers adverse™ to Mr D'Orazlo, and the oxprassian of an opinion which is not
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one of "misconduct”, | cannot dirgct the Commission as to what it may include
in its Report; nor can | "annul" its decision on what, ultimately, it may include.

48. | should add, for the sake of completeness, that whether or not it is a "function"
of the Commission to express such an opinion, there remains the question,
raised by Mr D'Orazio, of whether the adverse comment is justified. This, too,
is a matter which the Commission is further considering.

47. The following facts are, in my view, relevant to that question, and no doubt will
be taken into account by the Commission in its review:

(a) Mr D'Orazio said that he did not believe that Mr Minniti had any such
contact within the DPI.

i{b) Haveral times duning his comerestion with Mr Minniti e had tald Mr
Winndi thar he did notwant him 1o do anythivg,

{c) Befors his discussion with Minnl, be hed alrszdy sst in train {through
the fady in chargs of loosting such material at the OPI) a saarch for the
fax, and did not sither request or need e assisianes of Mr Minnid,
whor hiz khaw o be g person whio, in the vernasular, was ong whs
"big noted” himself about alisged contzots and influence with the
police and adhars.

() It wes in responding fo @ clgim by dr Mirnit (which BAr D'Orozic said
he did not belisve) that be had spoken fo someons i the OGP 0 help
locaie the missing fe that M D'0masio seid “Evoallent not i
respongs (0 an Glier that bs would speak uosamsong,

A% [t appears thet the “implicit encoursgemant” comment iz {at least parily) based
on KMr D'Orazic’s response, "Excellent”, made to a statement by e Minriti,
durirg & fslephons corversation of 11 May 2008, which lasizd in all sbout 2%
reinutes, thal he hed spoken to somecne “high op® in the Licensing Department
whio was gaing o start looking for the fax " they could find it*. #r D'Orazio had
already old ¥r Minnit that he new that they were looking for it becauss he
had insirucied them the previous day., He also knew thal the person
responsible was nat a mals person but a femals. [f was in ihat context that he
replisd "Excellent”. AL the most, that reply is ambiguous, and suscspiible of
two possible inferencas: One, that he was merely frying to cut the conversation
off {as he has said); the other that he was "implicilly encouraging” Minali fo uss
his alagad "conisrte" in the DPL

44,  Einee Wr O'Orazio was not questionsd by counssl assisting the Commission,
when e gave evidenos in dogust P08, on whal he hard meart by ssying
“Exasllent’, and it was never suggested {o him, whan he gave evidsnuos, that be
was thereby "mplicitly encouraging Minnd?®, # would have been unizir &
itdude such a proposifions in the Repart, {at least without giving Mr D'Orazio
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the opportunity to make representations, which he has now done); and also
referring to the evidence supportive of that adverse inference.

50. It is also debatable whether it would be a universally held view, if Mr D'Orazio
had "implicitly encouraged” Minniti to speak to someone "higher up” in the DPI
to see if an important notice faxed to the DPI could be located, that that would
be "inappropriate” conduct.

51. There was no suggestion that Mr D'Orazio had sought to use Mr Minniti in order
to obtain some improper advantage from the DPl. There was no evidence of
that, nor that Mr Minniti did speak to anyone in DPI about locating the missing
fax; nor that he in fact knew anyone "higher up” in DPl. And Mr D'Crazio has
said, on oath, that he did not believe that Minniti had any such contacts.

Mr Quigley's allegation: breach of Section 152 (1)

52, iIn a detwiled submission made o me on 14 June 2007, #Mr John Quigley MLA
has slleged thet the sending of & copy of the Reprrt in the offine of the Leader
of the Opposiion contravened Seclion 182 {1 of the Act, because it confained
"offigisl information™.

&
£

The lefler aoceompanying the "smbargned” sapy of the Reporl was signed by
the newly sppalntad Commissionsr, Mr Roberfe-Emith RFD QC, who accepts
uliimata rasponsibility for 5, athough i must be said that he was indormed
{corresily] that was an eshablished practics, to enable the recipiant of an
gdvancs copy to bs prepared to comment on it, after tabling in the FParliament
The letter slates: T request ihat you freaf B aw vonffdenlicd, and conaldor it
“arnibargoed” until i is {abled In Parffament”.

&4, "Official information" Is defined »y Secliur 182 {1) as “information asguicd by
an officer of the Commisgion or & Commission lawyer by reasan of or i the
courze of the person's functions under ths Act”.  Disclosure of “officii
information” by an afficer of the Commission or a Commission lawysr (5
(sublact to & mumber of important sxcaptions) prohibited by Soelor 1582 (2). 1
Is by no means certalr that he sontants of the embargosd Report were "official
informetion”. For example, i is quesfionable whsiker apinions expressed In ths
Report constilute “information soguired by ar offfcar of the Commission”™. And
avidense given in & public headng would not be, in my opnion, “official
information”, or even i it wers, it would not be a "disclosure” o repeat what was
already in the public damain, Hance, to the extan? that the Report contained =
aummary of such svidenes, or sxpresslons of opirdan, it is doubtful whathsr its
releasa, in advance of taling, would be a disslosure of "official information”. In
particuler, | do net consider that the D'Orado sectlon sontained “official
wiformation”, congisting as it dld of references io svidence given ab public
hearngs and expressions of oninian by the Commission,

55, Even if it were "oficlal information”, s disclosume s ol s breach i the
disclosurg is "under or for the purposss of the A« or if the Commizsion has
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certified that the disclosure is "necessary in the public interest” or "otherwise in
performance of the (Commission officers’) functions under (the) Act": Section
152(4).

56. The Commission's view is that the provision of the embargoed copies was
“under and for the purposes of the Act”. Section 7A states that the "main
purposes of the Act" are to combat and reduce the incidence of organised
crime and (relevantly) to "improve continuously the integrity of, and fo reduce
the incidence of, misconduct in the public sector."

57. The Commission may prepare a report on any matter that has been the subject
of an investigation in respect of "misconduct" and may cause a report so
prepared to be tabled in Parliament: Sections 84(1) and 84 (4).

BE. The Pramizsr iz the Minister responsiblz for the public sector and the
adminisiration of the Fublic Seclor Management Aot 1924, and therefore
dizelosure to the Premier (although not an express exception to the probibition
could be justfied as being "under or for the pupesas of the Art® Mr Quigley
acteptz that  The guestion, thersfors, s whether disclosure of "officlal
informadion” {if that is what the Report contains] by the provision of an sdvance,
sanfidential and smbargoed raport To the Lesdsr of the Opposition s alsa
Justifiad. |t has bean put to me that the Commissicn is a creaiure of the
Farliarment, ovarseen by a bioarfzan Joint Skanding Committes undsr Part
18A of the A, and that this would, on a broad view, support disclosurs as
baing "under or for the purpeses of the At

59, The pracice of mEasing smbargesd oopiss undoubledly provides  the
opporiunity for both the Promicr and the Leader of the Oppeosition o analyss
kzy issues and fo prapam appraprists and informed responses uien the tabling
of the Commission’s repart, Appropriste and informed commant by the Premier
ang the Leader of the Oppeeitfon may be "in the public interesl’, as helping
nidtrectty o educate, o reduce misconduct, and o increase mtagrity in the
publiz secior, by virtue of the consegusnt greefer public awareness of what
may cunsiituie “misconduct”.

80, Baciton 132 should not be read In Isclatfon. Becfions 84 and following of the
Ard deal with reporie by the Commission. By Sedlion 84{3} the Commission
may includs in a repor statemeants as to any of tfhe Commission’s assosaments
or opinions, and its reascnsg for those asssssments and opinions. Ssction 87
povides that if such a report Is (ald before either House of Parllament then a
matter includsd in that report may be discleged, despite Secilon 151, There ls
ne sxpress pravision in the Act for the disclosure of the contents of a report, by
way of an embargoad copy, to the Pramier, the Leader of the Oppasitlon, or
any other person. The gractice of providing, In advance, "embargoesd” coples
of a report containing "official information” carrles with it the danger that the
contents of the report witl become a matter of public knowledge before, as
Section 87 of the Act cleardy intends, the repor has been laid before
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Parliament. Once an "embargoed" copy is released, the Commission loses
control. No undertaking is obtained by the Commission, that information in the
Report will not be released before it is tabled. No restriction is placed on the
copies that may be made. And there is the further danger that, as here, after
the release of the embargoed copy, a change may at the last moment become
necessary. In this case, part of the "advance copy" was provided to the West
Australian, and excerpts published before Mr D'Orazio had a chance to make
representations to the Commission about them, as was his statutory right. This
was a most unfortunate consequence of having released the "embargoed"”
copies.

61. | have therefore recommended that the practice of providing embargoed
copies of reports be discontinued.

The Commission's procedures In reporting

82, Inview of the imporiznes fo individusls of the ststulory right {unde Saction &8}
e maks representations conceming any “mafiers adverss® to that person
propoeed to be made in a report by the Commizsion, it s essential that the
Commission take all reasonable steps o snsure that sy such parsan 18 n fact
givan that epparturnity.

£3. Whilst in this case the Commission assumed thaf a lether addressed W R
CMOrazio and delivered fo Parament House would in tum be dalivered to him,
the fast is that, for whatever reason, he Jid not receive it and thamiore did pol
have an opportunity to rmake representations o the Commission about the
acvarse comment than proposad to ba in the report,

G4, To mwoid that kappshing In future | have vecommandsd that ths Commission
adopt the Tollowing procedurs:

&) Where pracficable, & notice of 8 proposed adverse cemment should
ha deipeered peraonally to the addessse, and a receipt obfained.  [n
the present case, the only evidence that the lelier fo Mr D'Orazic wes
evan deliverad to Pariamen! House was the coutier company's
decumentataon, with Mr Slean's shinsfure showing that o lettar
addressed fo Mr DDrazin was delfvered 1o Padiarment House on 2
Al 207,

by if for amry rasson {eg if the addreases s unavalable) the notification
cannot be delversd o him or her personally, then & should be
deliversd fo sormeons preparsd to accest responathility for # bBeing
delivarsd tr the addresses, snd g reoeipl, willh an undertsking o
defiver ff I the addresses, obfrined from that parson. I that case,
there should be o “follow up” by the Sormmission, to ensurs that the
acldrasses has achually nsesived the notifcation.



JOINT STANDING COMMITTEE ON THE CORRUPTION AND CRIME COMMISSION

18

65. In every case where lhe lme slipulaled for making representations has
elapsed, and no representations have been received from the person
concerned (where such representations would be expected, as here) there
should be direct contact with that person by the Commission, to enquire
whether that person intends to make representations, or has done so. The
purpose of that is to ensure that the person concerned has not been prevented,
by accident or otherwise, from making representations; or to meet the
possibility that the person concerned has submitied representations, which
have gone astray.

66. The suggestion made by Acting Commissioner Shanahan SC, on the afternoon
of 7 June 2007, to give Mr D'Orazio the opportunity to make representations on
the amended D'Orazio section, was clearly correct. However, at that point the
gralt report bad been fnalised and printed, snd wae resdy {0 e tabled the
following day, and “embargozd" copizs had been sent fo the Promier and
Leadsr of the Opposition. Where a person s o be given an "oppartunily” 1
make representations sonesming an adwerss comment, and tem is a later
changs in the oatenst which comprzed e adverse commert, & Jwither
opporiunily © make reprssaniaions must ba aforded to thet persan, as soon
ge poseible,

67. A sigrificart chargs o the 0'Onazio ssction was made on or aboul 15 May
2007, when #r Siverstore made handwiitten amendments to Version § of the
Repaort, which wers then incorporated it a new (Version 8) Baport on 24 May
2007 (Varsion & of the drait conbeined ng "sdverse commenis” on e 2'Osszia).
No zteps were taken, st that point. io enswe that this amendad version was
sustantally the same as that sant to Mr D'Orexio on 2 Apid) 2007, In facl, it
was a0l ihe same, bt no-cne in the Conimizsion appraciated that, with the
reault that the new version {with some futher amsndmenls, ulimately
arsien ¥ weni to the printers without Mr POrazio having besn ghven the
apportunity o meke repressnizions conceming the matlers adverse 2 bim in
the Renort.

B8, When s report is being drafed, | recommaend fhee should be one Commission
oificer with the responsibilty of ansuring thai, whenaver ary signtficant change
iz mizde ta an advarss cammaent in & draft report, the person the subject of the
adverse somment is given a furher opparuniiy i respond to it | have
discussed that with the Commissionsr, | underatand that he agress, A
poszibie causs of what ascuresd In this case was tha: Commissioner Haromuond
had resigned an 31 Warch 2007, and there was an “infer regpust undl
Commizsionzr Robertzs-Sroith was appointsd, durdmg which that responsbility
was not spectfiically given to ong parson.  Arother problem was thal, instesd of
being dverted to the Commission officer whoes resporsiblity it was to ces!
with Section 88 compliance, br D'Orezic made his felephone enguires of Mr
Sllvarstons, whe had no dirsct invokameant i sush matters,
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69. A copy of the “embargoed” report was also provided to Ms Marie Mills, a public
relations consultant of Mills Wilson, Media Consultants on 6 June 2007. This
was for the purpose of enabling her to brief officers of the Commission, | am
told, to enable them to deal with media questions. It is not clear why this was
necessary. | would have thought that the Commission would appoint only one
officer to deal with media questions, and that the kind of responses appropriate
for Commission officers to make to media enquiries would not require any
"media coaching".

70. However, if the Commission does intend, for good reason, to continue to
engage Ms Mills (or any other media consultant) and for that purpose to supply
an advance copy of a report it should ensure that any such person has signed
a confidentiality agreement with an undertaking, with respect to any such copy,
fo keep i securs, and not 1o release any Infsrmaticn feom i, and that he ar she
hms seourlly clearmnces, Neither szisted in e case of Ms Mills, and although
fhisrs s no reason to think tha: she provided any Information about the repart {o
any other parson (and she bas sssured me on aath hat she did nof} in my
opinion thiz arangement (it 1 doss continue) needs to e considersbly
“lightened up®.

N

Aalcolm McCusker AD QC
PARLIAMENTARY INSPECTOR

£7 July 2007
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PARLIAMENTARY INSPECTOR
OF THE CORRUPTION AND CRIME COMMISSION
OF WESTERN AUSTRALIA

SUMMARY OF FINDINGS AND RECOMMENDATIONS RESULTING FROM
PARLIAMENTARY INSPECTOR'S REVIEW AND INQUIRY

Allegation of "leak" by Commission of draft Report

1.  The Commission did not disclose the contents of its Report relating to Mr
D'Orazio to The West Australian Newspaper, or to any other media outlet.

2. The ssle saurse of the information usad by The West Australlan for the purposs
of it front page article June 8, 2007 was Mr Jehn Kime, Chief of Sl o the
tesdor of the Opposifion, who on 7 June 2007 gave an exhracl frome the
"embargoed” Report o Mr Robart Tayler, @ journalist with The West Australian.
This has been confirmed by sworn svidence from Mr Kime, and &r Taylor (after
receiving & “releass” from Mr Kims, authordsing him o dissloss that he, Mr Kime,
was his sourze).  Ard the sole source of the informalion used by Mr Gary
Adshead in a news story on Channel 7 on 8 June 2007, in which he held & copy
of whest hie said, and what in fact wag, a copy of the sxcerpt from the smbargosd
report was Nr Taylor, who gave i to him afior recaiving it from Mr Kims.

3. Hoth Mr Kime and Mr Tador knew that the Report was “smbargoed”. The
understanding of aach was that this meant that it was infended Hhat fis contants
were not {0 be dizclosed untl the Report was tabled befors esach House of
Farlament.

4. Rkir Kime released the excemiTrom the Repor t2 br Taylor wihout the knowladige
or authority of either the Loader of the Opposifion, Mr Omodel or any ofher
pavasn,  Thers is no evidencs that he acled carplly i dolng so.

Provision of embargoed copies of the Report, in advanca of tabling

b, On 7 Jupe 2007 the Commission foraarded, to the Office of the Pramier and the
Offlea of the Loader of the Opposilion, s copy of the Report under cover of &
lztter which etipulated that twe Raport had not yst been tabled, wes "embargosd”
undif 1t vwezs tabled, and that itwas schoduled to ba labled the nexi day.

G, The lefter was signad by the newly appeinted Commissioner, Mr Roberis-Smith
RFD QC.  This wes in accordancs with an established praciice of the
Cormmigsion, Whather or nat the this was a disslesurs of “official information® is
debafsble. Only I i was, would it be nscessary to consider whether the
“excaptions” to the prahibition of distlosure of "official information” appisd.

Locked Bag 122, Ferh Business Cshirs, B8Ed
Tolephons: (00} 9823 2822 Socsimiee {08) 9325 3280
Erviedl: pleaniphes s gaems
ABM: 3D B28 0BT 5860
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7. The Premier is, and was, the Minister responsible for the Public Sector and the
administration of the Public Sector Management Act 1994. Disclosure of the
Report to him, having regard to his responsibilities, could therefore be justified by
Section 152(4)(a) as being "under or for the purposes of the Act".

8. Itis less clear whether sending an advance copy to the Leader of the Opposition
is "under or for the purposes of the Act'. However, Section 152(4) of tha Act
provides that "official information” may be disclosed by the Commission or its
officers, not only "under or for the purposes of the Act", but also (relevantly} "(c)
when the Commission has certified that disclosure is necessary in the public
interest”; and "(f) otherwise in connection with the performance of [the
Commission Officers'] functions under the Act".

9. The sending of "embargoed" copies in advance of the Report being tabled was, in
the Commission's view, "under and for the purposes of the Act™. Arguably, [t was
alse "in the public interest®, as facdlitating (nformed commant on the confents of
the Reporl, onoe tablsd. | do not consider thal the sending of the embargoed
copy to the Laadar of the Opposftion was, as slleged, & breach of Section 152 of
the Act. First, it is debatable whether the Report contained "official informatian'.
Secondly, the sanding of embargosd nopies was, arguably, "under or Tor the
purpose of the Act”, and in the public interest. Certainky, in my view it wauld not,
in the circumstancas, be in the public inlerest to prosecuts for an alleged breach,

41, Howewer, the evenfs that ozourrsd in this cass illusiraie the polential dangers
imherent in that practice. Ones an “embargoed” copy s relsased. the
Comnilesion haz lost corimal, and the potential exists fur it 0 be “leaked” bafore,
as the Act intends, it is tabled. | have thersfore recommendad ihst the
Commission diseentinue the practice of sending advance or "embangoed” cogies
of & repori fo anyons, before tha report is finalised and tabled n Pariament. The
Commission has accepled that recommendstion.

Compliance with Section 86

11. The Commission was conscious of its stalutory obligation under Seetion 88 o
give Mr D'Orazic a reasonable opporiunity to maks representafions o the
Commission concerning any “matters adverse” i kit in the propased Report, Tt
sant the relavant extract from the drafi Report (as it then stood) fo him af carg of
Parliament Houss on 2 April 2007 and it was defvered by courler to Parfizment
House on that day, wihich wes Monday, 2 nonegilling Jay.

12, Mr D'Orazsio did not recelve it, and therefore did not, in fact, have & “reasonable
opnortunity” 1o make representations cencerning the matters adverse to him in
the draft, as stipulated by Sectian 88, although the Commission was unaware of
that.

13. Although no recsipt or acknowledgement from Me D'Orazio was recsived, no
attempt wag mads by the Commission to confirm ihat he had received it, although
he might have been expacied fo mekse repressntations had he recsived it and
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although he was pressing for the Report to be tabled, from which it might
reasonably have been inferred that he was unaware that the Report contained
any "matters adverse” to him. But that inference was not, in fact, drawn by
anyone within the Commission.

14. The "matters adverse” to him in the draft Report, as it was in 2 April 2007, were
significantly changed in May 2007. That required the Commission to give Mr
D'Crazio a reasonable opportunity fo make representations concerning that
adverse comment. The opportunity should have been given to him on 30 May
2007, but it was only on the evening of 7 June 2007, after the Report had been
printed, and embargoed copies sent to the Office of the Premier and the Office of
the Leader of the Opposition, that, fortuitously, the relevant pages of the Report
containing adverse comment were faxed to Mr D'Orazio. The Report was due to
be tabled the next day.

16, W D'Orazio woid Mr Silverstons, on the evening of 7 Juns 2007 {and affer ha was
farad & copy of the swiracly that hs had nol previously sean the adverse
commeant, that it comained factual errors, and that be wished 1o make
represeniations regarding the adverse comment. The Comvmission then decided
not fo table the Report on 3 Juns 2007 {as proposaed) and still has not done so.
Hoveswar by then The West Australian bad bean "keaked” the relevant sxdiract
through Mr Bing. This was used for an arficls, damaging fo My D'Orazio, on the
front page of The Wast Austrafizn on the moming of 8 June 2007, and was the
auhject of repori on Channel 7, by Kr Sary Adshaad.

Opinion of the Commission as to "inappropriate” conduct

16. I has been put on behalf of Mr D'Crazio that the Commission would exceed its
staiutory “functions” by expressing any opinian in a Report shout “inappropriate
condust” fwhich s not *misconduct”, and not defined or mentiched in the Act) or
an apinion that any damage & the reputation of a witness calsd 1o a public
nearing was not causad by the publis hearing, bul by that winess’ conduct,

17. It s not open fo me, as Pardlamentary inspsctor, o dirsct the Commizsion as to
what it may or may fct include in & Repart, in partioular as o whather condust
found not fo be "misconduct” may be censured as "inappropriaie” in & Repart. |
ohaerve that different opinions a5 to whether particular conduet is “inappropriats”
may be held by ressorakle persons; and § the Commission sxpresses @ view
that certain conduwet iz “inapproariate” that will carry conglderable weight, and
therefore be damaging io the person concermed.

18,  Although | have no power to direct the Cammizsion in that regard, one of the
functicns of the Pardiamertary Inspecier, unidsr Saciion 180{1){d} Is to msks
“recommendations” to the Commission. | have discussed this question with the
Commissioner, and 1 have recommendad that tha Commission refrain from
sxpressing 50 opinion on the conduct of amy witnesss or othar parson, Urisss such
conduct constitdes "misconduct”, as defined, or slss it is necessary o refer o
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such conduct because of its relevance or rclationship to a finding of "misconduct”
by some other person, being a "public officer".

19. | have also recommended that where those circumstances exist, and it is
considered justifiable by the Commission to opine that a person's conduct is
"inappropriate”, reasons for that opinion should be given, supported by a
summary of the relevant avidence (as well as the reason for expressing that
opinion in the Report) in the interests of fairmess and transparency.

20. Representations have also been made on behalf of Mr D'Orazio to the effect that
even if it is a "function", or within the power, of the Commission to express an
opinion as to "inappropriate” conduct, on an objective analysis of all of the
evidence before the Commission, it could not fairly be said that his conduct, in
talking to Mr Minniti, was "inappropriate”; and that to infer from his comment,
"Exrellent”, an “implicit sneouragemeant” of Me Minniti, was a proposiion never
put e Mr DrOrasin.

21, However, as all of theae reprasariations ars, at the firme of this Report, s (guits
properly) under consideration by the Commission, i is net approprisie for me o
clesal with tham, of ta avpress any view on them. 1 may be thet the final varzion
i the Report will not, in the light of the repressntatisns made on Mr D0zo’s
mahal, contain any “maliers sdvarsa” o him, bot ba sonfined o the finding fhat
thers I‘a‘@ hasn ne "miscenducst” by him: or the "matlers adverse” corfainad n the
“leaked” report may be modifsd.
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